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I.  THE HIGH COST OF JUDICIAL VERSIONS OF STRICT COMPLIANCE    

Since the present text of U.C.C. article 5 is silent with regard to the standard by which a 
beneficiary's compliance is to be measured, [FN1]

 

the ABA Task Force undertook to determine 
what was the most desirable standard and whether it should be stated expressly. [FN2]  The Task 
Force agreed with the majority of court decisions that the standard should be strict. [FN3]  Yet, it 
also concluded *46 that this standard, as applied, meant different things to different courts 
thereby producing undesirable uncertainty.  As the Task Force Report recognized, strict 
compliance meant what a knowledgeable diligent document checker (also referred to as a 
reasonable document checker) would accept as being in facial compliance with the terms of the 
credit. [FN4]

 

Implicit in the Task Force's conclusion was the suggestion that courts should not 
act as document checkers, making documentary-banking decisions for which they are ill-
qualified.  The courts' determinations of wrongful honor or dishonor should be based upon 
practices of those best qualified to evaluate compliance - reasonable document checkers.    

The courts' own determinations of what tender of documents constituted strict compliance can 
be traced to Lord Sumner's proverbial "there is no room for documents which are almost the 
same or which will do just as well" in Equitable Trust v. Dawson Partners. [FN5]

  

Implicit in 
such a statement is the assumption that courts know, or are in a position to know, which 
documents are the same and which are almost the same.  This is not the case.  As will be shown 
in this Article, such determinations frequently require the specialized knowledge of banking and 
related businesses possessed by experienced document checkers but rarely possessed by courts.  
Thus, while Equitable Trust expressed a laudable general principle of rigor in the examination of 
documents, it did not formulate a guideline for everyday verification of documentary 
compliance. Paraphrasing Justice Holmes, Equitable Trust remained a general principle that did 
not resolve everyday concrete cases.  Everyday guidelines must express the minimum 
requirements for each of the typical documents associated with commercial or standby letters of 
credit and define what constitutes reasonable care in detecting the presence of these 
requirements. 
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  *47 Equitable Trust's progeny have similarly failed to provide such guidelines.  This judicial 
failure, particularly after courts assumed the task of formulating rules for everyday banking 
operations, seriously threatens the viability of the letter of credit as an inexpensive means of 
financing, securing, and effecting payment.  The threat to the viability of the letter of credit 
business in the United States has become increasingly obvious with the explosion of letter of 
credit litigation in the early seventies. [FN6]

  
As a result of this explosion, many contradictory 

versions of strict compliance now cause crippling confusion and uncertainty among bankers and 
banking lawyers. In addition, abuses in the name of strict compliance have become rampant and 
so has the formulation of numerous exceptions to strict compliance.  

  The uncertainty of the meaning of a given judicial standard of compliance in concrete situations 
and the likelihood of being saddled with contractual or negligence liability have prompted letter 
of credit bankers to adopt highly defensive practices.  Some banks in the world's financial 
centers plainly refuse to confirm foreign irrevocable credits for fear of being denied 
reimbursement by a hypertechnical issuing bank.  Many negotiating banks are unwilling to 
negotiate beneficiaries' drafts without recourse against the beneficiary and are only willing to act 
as beneficiaries' collection agents. Numerous confirming and negotiating banks now instruct 
their document checkers to reject any questionable tender, and to list as many discrepancies as 
possible for submission to the remote customer's approval or waiver. Conversely, a growing 
number of issuing banks insert clauses in their application agreements that authorize payment 
and reimbursement regardless of discrepancies.  Not surprisingly, document checkers have also 
increased their reliance on bank counsel for everyday documentary compliance decisions, 
frequently replacing sensible banking practices by purely legal considerations in anticipation of a 
possible lawsuit.    

In July 1987, Letter of Credit Update published the result of a survey of documentary 
compliance practices of letter of *48 credit bankers in the United States.  Bankers were asked 
what percentage of documents presented by the beneficiaries or beneficiaries' banks contained 
discrepancies. [FN7]

 

The majority of the respondents indicated that 90% of the documents 
initially tendered contained discrepancies.  A similar survey conducted by this writer in the early 
1970s among representative bankers of major financial centers produced estimates in the same 
range. [FN8]

    

The fear of being victimized by a court-inspired, overly strict standard of compliance is a 
universal phenomenon that feeds on itself.  A recent empirical study of the discrepancy practices 
of Korean banks reveals the multiplier effect of overly strict compliance standards. [FN9]  
Although 72% of Korean exports during the years 1983 and 1984 were paid through letters of 
credit, the proliferation of discrepancies required that 16% of the tenders be negotiated under 
reserve or be subject to an indemnity. [FN10]

  

In turn, the negotiating banks' reliance on 
reserved, recourse or non-final payments and on letters of indemnities caused the issuing or 
confirming paying banks to assume that standards below reasonable care were being applied by 
negotiating banks. Predictably, the skepticism of issuing banks has prompted a higher number of 
issuing bank rejections. [FN11]

    

While most of the perceived discrepancies are eventually cured or waived,   [FN12]

 

the high 
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rate of widespread initial rejection is *49 responsible for high transactional costs.  SITPRO, a 
British international trade facilitation entity, estimated in 1985 that the annual cost to English 
exporters of correcting letter of credit discrepancies was approximately 50 million pounds. 
[FN13]  The high rate of rejection and cure have also caused higher operational costs for letter of 
credit banks whose review and correction of documents continue to be highly labor intensive.  
And since banking charges must be kept inexpensive enough to induce customers and 
beneficiaries to rely on banks as their financial intermediaries, present day letter of credit labor 
costs are not always covered by the commissions or fees.  Quite recently, Charles del Busto, 
Chairman of the Commission on Banking Technique and Practice of the International Chamber 
of Commerce, estimated that the present cost of processing letter of credit documents in the 
United States is between $250.00 and $300.00 per issuance or several times what it cost to 
process credits a mere decade ago.  In addition, letter of credit banks must now consider the cost 
of switching from a paper to a "paperless" or electronic transaction basis. [FN14]

  

The highest 
operational cost of all, however, is the distrust fueled by the perception that the irrevocable 
confirmed letter of credit is no longer the reliable means of payment and finance that it was a 
generation ago.    

The combination of spiraling costs and seemingly endless litigation cycles explains why a 
significant number of American banks with considerable experience in the letter of credit 
business are now abandoning it.  As recently reported by a leading trade publication, some of the 
banks that still issue, confirm or negotiate letters of credit would have abandoned this business 
altogether had they not had major customers willing to pay for related banking services. [FN15]  
The ABA Task Force could not ignore this state of affairs and had to come to grips with the 
shortcomings of the strict compliance standard as it is now frequently applied by courts.   

*50 II.  WHAT IS JUDICIAL STRICT COMPLIANCE?   

A.  A Literal, Mirror Image of the Credit    

At first blush, Lord Sumner's principle seems to assume a literal mirror image approach to the 
determination of documentary compliance.  On the one side is a detailed, unambiguous 
formulation of requirements in the operative credit instrument.  On the other are the required 
documents, replicating to the last minute detail the credit terms and conditions.  The issuing, 
confirming, negotiating or paying banks are supposed to hold the mirror image of the credit 
terms to the tendered documents.  Any deviation, no matter how slight, is unacceptable.  Yet, in 
the transition from the general principle to the concrete documentary tenders that occur daily, the 
mirror image becomes quite blurred.    

No distinct mirror image can be discerned, for example, in the numerous issuances which 
contain shorthand formulations of trade terms whose full import is explained in extrinsic sources 
such as INCOTERMS. [FN16]

  

Shorthand formulations of international sales or shipping terms 
may be as familiar as CIF or FOB, or as peculiar to a region of the United States as "O.C.P." 
(overland common point). Moreover, regardless of the familiarity of a particular shorthand 
reference, credit instruments seldom specify what each required document must state in response 
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to the shorthand reference or trade term. Consequently, it will be up to the document checker to 
ascertain that, for instance, a seller's FOB invoice tendered in response to a credit's stipulation of 
"f.o.b." terms does not contain a charge for marine insurance even though the stipulation did not 
state that marine insurance was to be procured by the buyer. [FN17]

    
In addition, quite often the document checker may find it necessary to base his decision on a 

source or text found outside the letter of credit documents and, therefore, beyond the range of the 
"judicial" strict compliance mirror. Assume, for example, that the credit requires the presentation 
of an invoice for goods *51 priced "F.O.B., Incoterms New York Airport."  Assume also that the 
invoice contains, in addition to the price of goods, a "unit load charge" (ULD) paid for by the 
seller but which would benefit the buyer by lowering his freight rate. [FN18]

  

If the total amount 
of the submitted invoice, including the unit load charge, is within the letter of credit and the 
U.C.P. range, [FN19]

 

should the issuing or confirming bank pay the amount of the invoice 
including the unit load charge, or should it reject the invoice as contrary to INCOTERMS?  
Since INCOTERMS FOB Airport is referenced in the letter of credit, the document checker 
would have to take it into account in determining the presence of a discrepancy.  On the other 
hand, the document checker is warned by the U.C.P. that "in credit operations all parties 
concerned deal in documents and not in goods...," [FN20]

 

and getting too deep into 
INCOTERMS might smack of "dealing with goods."  Regardless of whether the document 
checker decides to take into account the INCOTERMS rule on the unit load charge, [FN21]

 

it is 
clear that the document checker's decision to pay or dishonor cannot be based *52 solely and 
strictly on the mirror image approach.  For even if the document checker decides to ignore 
INCOTERMS, which a reasonable document checker generally would not do, the checker's 
decision would be based on article 4 of the U.C.P., whose text, although usually incorporated by 
reference, does not appear as part of the terms and conditions of the credit. [FN22]

  

  The mirror image is also unhelpful when a credit requirement does not mean in the beneficiary's 
and confirming bank's place of business what it means in the customer's.  Take, for example, the 
amended requirement in the letter of credit in the Equitable Trust case, which asked for the 
beneficiary's tender of a certificate of quality supplied by "experts" and signed by the Chamber 
of Commerce of Batavia. [FN23]

  

It so happened that there was no Chamber of Commerce in 
Batavia.  There was a Commercial Association of Batavia which was in every respect, including 
legal status, the functional equivalent of chambers of commerce elsewhere.  The tendered 
certificate was signed by one expert and countersigned by the Commercial Association of 
Batavia.  Invoking as discrepancies an improper and insufficient number of signatures, the 
customers refused to reimburse the plaintiff bank.  The Lords of Appeal held that the evidence 
indicated that the Commercial Association of Batavia could be regarded as the equivalent of a 
chamber of commerce.  The tender of a certificate signed by only one expert, however, was a 
violation of strict compliance, which was rooted "in common ground" and "common sense." 
[FN24]

    

Thus, the Equitable Trust decision itself, the paradigmatic version of judicial strict compliance, 
would have allowed certification by a "Commercial Association" instead of by a "Chamber of 
Commerce" once it was apparent that the former was the latter's functional legal equivalent.  
This dictum may be interpreted either as an exception, or as an approval of a version of strict 
compliance which acknowledges commercial and legal realities of the place of tender.  Indeed, 
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several U.C.P. revisions have exempted the paying banks from liability for having paid credits 
*53 because of requirements of foreign law and usage. [FN25]

  
Moreover, it now appears that 

the local law instances of functional legal equivalence are a growing family.  Recent cases on the 
transfer of a beneficiary's right to draw by operation of the law allow replacement of the named 
beneficiary in a non-transferable credit by statutory, administrative or judicial substitute 
beneficiaries. [FN26]

  
As with shorthand trade terms, then, the literal or mirror image is of no 

help when dealing with documents or beneficiaries that are the foreign or local law functional 
equivalents of credit specifications.    

Thirdly, the mirror image is unhelpful when verifying that the statements in some documents 
are consistent with the statements in others.  The mirror image assumes that these statements 
must be identical, whereas the U.C.P. is based on the more liberal standard that the statements in 
one document are not inconsistent with those in the other. [FN27]

  

Thus, a document checker 
who insists on inter-documentary mirror image compliance violates the U.C.P.'s own standard of 
examination.    

Fourthly, the mirror image is singularly unhelpful when strict compliance is used in quasi-
contractual (reimbursement) actions by bad faith bankers or customers.  Bad faith issuers usually 
rely on a hypertechnical examination in order to prevent the loss that would otherwise result 
from their inability to obtain reimbursement from insolvent customers.  Customers, in turn, are 
prone to raise hypertechnical objections to the issuing or confirming banks' payments when they 
attempt to shift to these banks the burden of their own bad bargains with the beneficiary.  To 
apply Lord Sumner's proverb on such occasions and let "the chips fall where they may" simply 
transforms the letter of credit into a dishonest, and therefore unreliable, means of payment.  No 
matter how few the documentary requirements in the operative credit instrument may be, there 
are always enough words or *54 letters in the required documents to provide some basis for 
contesting payment based upon a missing comma, asterisk or duplicable copy.  To validate such 
bad faith practices in the name of strict compliance tips the contractual balance sharply in favor 
of applicants and against beneficiaries.  It also creates serious distrust, not only between the 
beneficiary and applicant, but also among the correspondent banks, acting as advising, 
confirming, negotiating, paying or reimbursing banks.  It should be remembered that the roles of 
these banks are inherently interchangeable. Today's confirming bank, victim of an issuing bank's 
hypertechnicality, could very easily be tomorrow's issuer of a credit confirmed or negotiated by 
today's trickster.  Where the banking roles are so easily switched, retaliation is never out of the 
question.  The fear of retaliation adds to the prevailing uncertainty.  Moreover, if the issuing 
bank is deemed to have a right to raise such mirror image hypertechnicalities against the 
beneficiary or confirming bank, why should such a right be denied to the issuer's customer in its 
refusal to reimburse the issuing bank?    

These basic facts of marketplace and banking reciprocity are often ignored by courts, but 
seldom have they been so candidly and egregiously disregarded as in a 1973 decision by an 
Italian trial court, the Tribunale de Brescia. [FN28]  In it, a Yugoslavian beneficiary sold meat to 
an Italian buyer payable by an Italian irrevocable credit issued by defendant bank.  The meat was 
duly shipped and was accepted by the buyer.  However, upon receipt of the documents from its 
advising bank in Yugoslavia, the issuing bank dishonored the letter of credit.  Several objections 
were raised by the issuing bank. These objections may well have been caused by the fact that 
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between the time of acceptance of the meat by the Italian buyer and receipt of the documents in 
Italy, the Italian buyer became insolvent and the bank had no other source of reimbursement. The 
trial court ruled that evidence of the acceptance of the meat by the buyer was inadmissible since 
it pertained to the underlying transaction and violated the principle of abstraction or 
independence of the bank promise from the underlying transaction. The court also held that even 
though the issuing bank had customarily allowed the beneficiary *55 a period of grace for late 
presentation of the documents in all previous tenders, this course of dealing was not binding on 
the issuing bank.  The reason for rejecting the beneficiary's course of dealing and estoppel 
arguments was that      

[T]he dominant formalism of letters of credit creates an objective limitation of responsibility 
which banks can invoke when it is in their interest, as well as that of their clients; adhering to this 
formalism is a burden for a bank, [a burden] which the bank may shed without creating an 
actionable expectation in beneficiary's favor. [FN29]

    

Should this tribunal's view that mirror image compliance is a privilege of the issuing bank 
designed to limit its own and its customer's liability become generalized, irrevocable, confirmed 
letters of credit will become as rare as their distant cousin, the traveller's letter of credit.   

B.  An Ostensibly but Not Truly Literal Mirror Image    

Lord Sumner's Court of Appeal was not the only court that adopted an ostensibly mirror image 
version of strict compliance only to accept non-mirror image documents in the same tender.  As 
recently as in the 1987 decision in Fiat Motors of North America Inc. v. Mellon Bank, N.A., 
[FN30]

 

a mirror image requirement of a sight draft was disregarded by a federal court because 
drafts were allowed to be presented "in any one day." [FN31]  Conversely, in a 1987 decision the 
Court of Appeal of the Third District of Florida applied a mirror to a credit stipulation that might 
well have contained a non-documentary condition. [FN32]

  

If the credit condition was in fact 
non-documentary, no mirror image *56 could have been obtained because no documentary 
requirement was stated in the credit.  As described by the court of appeal, the letter of credit 
provided for payment only upon a timely demand. The demand had to be made before "either 
April 18, 1987, or an earlier termination of the underlying charter-party." [FN33]

  

The court 
decision did not transcribe or discuss the wording in the letter of credit requirement that 
corresponded to the "earlier termination of the underlying charter-party."  Thus, the credit may or 
may not have contained such a documentary requirement.  In passing, the court mentioned that 
the required documents "included an affidavit attesting to the fact that the charter party had not 
been terminated ...." [FN34]

  

Despite its failure to state and discuss the relevant letter of credit 
wording, the court described the issuing bank's verification task as "'laying the instruments next 
to one another and determining whether they precisely coincide' with those mandated by the 
terms of the letter of credit." [FN35]

    

The same court, incidentally, had coined its own proverbial version of strict compliance in a 
1979 decision.  It was as demanding as Lord Sumner's, but more reminiscent of Florida's sun and 
fun than of London's wet and dreary Mincing Lane: "[c]ompliance with the terms of a letter of 
credit is not like pitching horseshoes.  No points are awarded for being close." [FN36]
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Internal contradiction between stated and actual standards of compliance is not exclusive to 

Anglo-American decisions.  As with the Equitable Trust court's acceptance of Batavia's 
functional legal equivalent, Jellade v. Banque Bonasse, a 1980 decision by the Chambre 
Commercial of the French Court de Cassation, embraced the principle of strict compliance but 
also accepted the inevitability of geographical imperatives, such as the absence of an ocean at the 
place designated in the credit for maritime shipment. The court ignored the mirror image 
inconsistency between the credit requirement that maritime shipment should be made from 
Cairo, and a tender of maritime shipping documents which referred to maritime shipping as 
having been *57 made in Alexandria.  [FN37]

  

The court ruled that it was common knowledge, 
not denied by the plaintiff-customer, that merchandise sent from Cairo had to be loaded on 
vessels that departed from the ocean port of Alexandria.    

In a 1960 decision, the German Bundesgerichtshof, went further, departing from the mirror 
image test when its application was contrary to good faith.  [FN38]

  

The defendant issuing bank 
claimed that the beneficiary had failed to comply with the principle of strict compliance 
(Dokumentenstrenge) as developed by judicial decisions.  The failure consisted of an omission of 
one of the two required copies of the railroad dispatch receipt.  Deeming the omission an 
immaterial and non-detrimental defect, the court stated "there is no deviation from the letter of 
credit requirements if these requirements are fulfilled in the same manner as the beneficiary is 
entitled to understand them in accordance with sections 133 and 157 of the BGB and 346 of the 
HBG."  [FN39]

    

Section 346 of the HGB directs courts to establish the import of omissions among traders by 
taking into account their usages and customs. [FN40]

  

Among the usages of the banking trade 
were the permissibility of minor deviations if a "reasonable evaluation of the tendered documents 
leads to the conclusion that the purpose of the letter of credit has been accomplished." [FN41]

 

Reflecting *58 a similar attitude, the Tokyo High Court held in a 1984 appellate decision [FN42]

 

that a credit term requiring packaging specifications did not mean that the beneficiary had to 
tender an independent document containing such specifications.  It was enough for strict 
compliance purposes that the various shipping documents tendered by the beneficiary such as the 
bill of lading, certificate of inspection and certificate of weight recited observance of requested 
packaging specifications. [FN43]

   

C.  A Mirror Image as Redefined by the Courts    

In an attempt to avoid the contradictions and inequities inherent in the application of a mirror 
image type of strict compliance, some courts and commentators have attempted to redefine strict 
compliance in a non-mirror image fashion.  For example, in Washington Federal Savings & Loan 
Association v. Prince George's County, [FN44]

 

Maryland's Court of Special Appeals expressed 
Maryland's unequivocal adherence to strict compliance, and to Henry Harfield's "necessities of 
the marketplace" as opposed to what Harfield referred to as "aspirations of the cloister." [FN45]  
Yet, thereafter it engaged in the following reformulation of strict compliance:  
    We do not perceive strict compliance to mean that no extraneous information may be 
contained in the [beneficiary's] notice; on the contrary, we believe it to mean that only where 
there are omissions which render ambiguous or debatable the applicability of the letters of credit 
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will strict compliance not be found.  Where all of the conditions of the letters of credit are 
present, plus an additional element which is not necessary, strict compliance will not be defeated. 
[FN46]

    
If the court had restricted the above language to the documents *59 before it, its reformulation 

of strict compliance may have been warranted.  The letter of credit in question was payable 
against the beneficiary's sight draft and a "signed statement that [the applicable permit] is still 
outstanding and persons providing labor and materials to complete the work required by the 
permit have not been paid." [FN47]

  

Appellant contended that the beneficiary's inclusion of a 
reference in the certification to a copy of a consent judgment, enclosed with the required 
certification, violated the principle of strict compliance. The court's failure to qualify and restrict 
its rule, however, creates difficulties for document checkers.  The decision may well be 
interpreted as saying that surplusage, regardless of content is irrelevant; whereas omission of 
documents or of statements is an automatic violation of strict compliance. In the absence of a 
specific documentary context, a court determination of surplusage or omission may easily 
encourage a flawed practice.  For example, assume that all the documents specified in the credit 
are tendered and they all comply with the terms of the credit.  Assume also that an unrequested 
cargo inspection certificate is appended to the bill of lading and it contains a statement that 
contradicts or renders questionable the description of the goods in the invoice.  Should the 
surplus certificate be disregarded by the document checker because it was unspecified in the 
credit or because it did not detract from the generic description of the goods in the bill of lading?  
The answer may not be as simple as the formulation of the rule would suggest, particularly if the 
applicant could prove that even a superficial examination of the certificate established not only a 
serious inconsistency but also the possibility of fraud. [FN48]

  

In jurisdictions where the issuing 
bank is deemed to act as the customer's paid agent and is, thus, subject to reasonable care type of 
diligence, [FN49]

 

the issuing bank's diligence is measured by its contractual and quasi-contract 
undertakings towards *60 its customer. Mirror image considerations are often replaced by 
questions regarding the customer's instructions or how much the customer relied on the bank's 
skill and knowledge. Consequently, courts may impose liability upon an issuing bank which 
disregards the additional document.  Conversely, assume that the credit calls for the submission 
of "packaging specifications" without giving more details. Instead of rejecting the tender of 
documents because of the omission of a "packaging specifications document," why not agree 
with the Tokyo High Court or with the U.S. district court in the American Airlines case. [FN50]  
It will be recalled that these courts held that a separate document was unnecessary if the same 
specifications appeared in the documents required and tendered.    

An equally unsatisfactory reformulation of strict compliance was set forth by the Court of 
Appeals of Texas in New Braunfels National Bank v. Odiorne. [FN51]

  

The court was 
attempting to justify its decision that a required legend on a draft which referred to the letter of 
credit as "No. 86- 122-5" instead of "86-122-S" in a presentation, which included the operative 
credit instrument, did not warrant dishonor.  It did so by distinguishing between discrepancies 
that "relate to the business of the underlying transaction and those that relate to the banker's own 
business." [FN52]

  

The former are referred to as "commercial" and the latter as "non-
commercial" or banking defects.  Relying on Professor Dolan's treatise, the Court of Appeals of 
Texas deemed defects in the legends of drafts non-commercial, about which the bank was 
supposed to be knowledgeable and diligent.  By contrast, "issuers should not be charged with 
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knowledge of whether an air bill, rather than an ocean bill, covering computer components is a 
significant defect." [FN53]

 
The court's validation of *61 the beneficiary's tender of his own 

minimally discrepant draft finds support in banking practice.  Most bankers would consider the 
alleged discrepancy de minimis or minor and easily curable. However, the court's reasoning in 
supporting its validation of the tender is seriously flawed.  The erroneous conclusion in the 
court's syllogism is predicated upon an equally erroneous premise.    

The erroneous premise is that issuing banks should not be forced into the position of 
"determining whether a documentary discrepancy is significant."  [FN54]

  

In point of fact, 
issuers and confirmers must first of all determine the significance of the various documents for 
each credit issuance. From this determination flows the evaluation of the seriousness of the 
"discrepancy."  Only after these determinations have been made does the bank discharge its duty 
of reasonable care.  As empirical studies have confirmed, discrepancies are the rule and perfect 
tenders are the exception. [FN55]

  

In principle, no tender can be regarded as discrepancy-free.  
Nevertheless, the banks' mission is to act as trusted and skilled paymasters, not as finders of 
reasons for non-payment.  Thus, the issuing or confirming banks must discriminate among 
discrepancies.  As the document checker begins to earn his stripes as "experienced," 
"knowledgeable" or "reasonable," he learns to distinguish between de minimis, minor and major 
discrepancies. [FN56]

    

The above classification revolves around the practical and legal fact that some defects are 
curable and others are not.  Documents containing de minimis defects need not be cured to be 
acceptable.  A document checker may miss a de minimis defect *62 with impunity.  For instance, 
the checker may fail to note a misspelling in documents when the misspelling is irrelevant. 
[FN57] In such cases the issuing or confirming bank's payment is generally upheld.    

By contrast, minor defects require cure within the period of validity of the credit.  Most often, 
the cure is supplied by the beneficiary.  This is the case where the defect is such that it is within 
the beneficiary's power to correct it, such as with a missing signature on an invoice required to 
be signed by the beneficiary or an additional photocopy provided either by the beneficiary or 
negotiating bank.    

Unlike minor discrepancies, major discrepancies are incurable. Incurability results either from 
the defect's threat upon the merchantability of the document or from the lapse of time for cure.    

As with goods, the merchantability of documents means fitness for the purposes of the banking 
and applicant's trade, as such purposes are expressed in or implied from the text of the credit. 
Thus, if a credit requires an on board bill of lading indicating shipment from a certain port to 
another prior to a given date, the banker must know, first of all, that the submission of a 
"received for shipment" bill is not acceptable to other bankers as an "on board" bill.  The checker 
must also know that a later date or a different port of loading or discharge will not fit its 
customer's purpose with respect to the particular bill described in the credit stipulation.  Most 
major discrepancies require timely rejection and notice to the beneficiary or his bank. 
Accordingly, not only must the issuing or confirming bank discriminate among discrepancies, 
but, depending upon the type of discrepancy, it must also undertake additional duties, whether of 
good faith cooperation in correction of minor discrepancies or of timely rejection and notice in 




