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INTRODUCTION

PRINCIPAL CHARACTERISTICS OF BANKRUPTCY REGULATION IN
LATIN AMERICA
This report summarizes the principal characteristics of legislation governing bankruptcy
in Latin America and the protection afforded security interests under such regimes. For
such purposes, we have examined the bankruptcy laws and related doctrine of five

countriesin the region: Argentina; Brazil; Guatemala; Mexico; and Panama.

We have reviewed the principal substantive and procedural aspects of the bankruptcy
systems of each of the foregoing countries and the manner in which such systems treat
security interests. This section provides a general and comparative overview of the
approaches adopted by each country for purposes of providing an overal vision of the

obstacles a secured creditor may encounter in the region.

A. Trendsin the Development of I nsolvency and Bankruptcy Regulations

Interestingly, the insolvency and bankruptcy systems of each of the countries subject to
analysis appear to follow common trends of development, albeit some countries have
implemented changes and modernized their systems more quickly and effectively than

others.

Originally, legidation in these countries considered the general default of a debtor as part

of ageneral scheme of foreclosure and collection.



The distinction between normal collection procedures initiated against a debtor in default
and bankruptcy procedures lay in the collective nature of the bankruptcy process. all
claims against a debtor in bankruptcy are consolidated into a single procedure in which

al the assets of the debtor are available to satisfy such debtor’s outstanding debts.

This approach is not particularly novel given that most legislation of Latin American
countries is modeled on long-standing European commercia codes which originally
treated bankruptcy as a foreclosure/collection action brought against a debtor, without
incorporating a preventive element into the process. At the end of the 19" century,
European legidation began to incorporate regulations meant to avoid bankruptcy, and

such measures were ultimately adopted in Latin America.

Eventually, Latin American legislation promulgated regulations that allowed a debtor to
avoid bankruptcy by entering into settlement agreements with his creditors that granted
the debtor additional periods within which to satisfy his debts and/or certain levels of
debt forgiveness. A debtor’s ability to negotiate such settlements represented an
important evolutionary step in bankruptcy legislation: traditional laws prohibited such
agreements or only allowed the debtor to reach such agreements after entering into

bankruptcy.

Progressively, the system that permitted a debtor to reach negotiated settlements with his

creditors for purposes of avoiding bankruptcy, which system is referred to as insolvency,



expanded and included new solutions and terms. Whereas the origina agreements
alowed the granting of additional payment periods and debt forgiveness, current
legislation allows a debtor to transfer title of his assets to creditors, the formation of joint
ventures between a debtor and creditor and the issuance of bonds or negotiable

instruments to pay a debt, among other solutions that continue to evolve.

Slowly, Latin American lawmakers and legal scholars have been influenced by theories
that regard insolvency proceedings as means for preserving the continued viability of a
company, employment and the country’s general economic health, rather than a mere
mechanism for the payment of debts. Certain Latin American countries that have found
themselves insolvent as a result of economic crises have adopted similar settlement
approaches, including the large-scae refinancing of debt and the staying of

foreclosure/collection actions.

During the 1990s, insolvency proceedings were amended to allow the quick and efficient
sale of a company or the assets thereof for purposes of maintaining the company in
operation and avoiding governmental bailouts of private enterprises. For instance, in
1995, the Argentine bankruptcy law introduced the notion of “cram down” which
streamlined the sale of an insolvent company to third parties. Regrettably, the system has

been subject to much criticism because it has proven inefficient.

The structure of such insolvency proceedings has also become more flexible. For

example, a debtor may reach an out-of-court settlement with his creditors. However,



athough the preliminary steps and the negotiation of a settlement do not require the
initiation of formal insolvency proceedings, the ultimate agreement must be approved by

acourt.

Interestingly, one of the sharpest criticisms leveled against the 1995 Argentine
bankruptcy law is that it “privatized” insolvency proceedings by alowing such
procedures to be administered by persons unconnected with the judicial branch, i.e,, a

trustee.

Another trend in the evolution of bankruptcy legidlation is that such laws do not regulate
the insolvency of financia ingtitutions. All the laws reviewed provide specific
procedures for the insolvency or bankruptcy of financial institutions. Such procedures
fall within the purview of the governmental entities that regulate the financial sector—

such as the Central Bank—albeit the courts may participate to alimited degree.

Finally, it is noteworthy that although the subject countries tend to follow and implement
common legidative trends, insolvency and bankruptcy procedures are typically governed

by different laws.

For instance, in Brazil and Panama, bankruptcy is regulated by the Commercial Code. In
Guatemala, bankruptcy legidation is highly procedural in nature, and the rules related
thereto are contained in the Procedural Code. Substantive law contained in the

Commercial Code was repeded. Finaly, the most recent trend is to promulgate laws



specifically regulating insolvency and bankruptcy. Hence, Argentina and Mexico each
have bankruptcy laws. The Argentine law was passed in 1995, and the Mexican law was

adopted in 2000.

B. Procedures M eant to Avoid Bankruptcy
As indicated above, the majority of Latin American laws have incorporated procedures

designed to avoid full-scale bankruptcy.

The inspiration for such procedures stemmed from late 19" century Belgian and French

legislation.

The original commercial codes did not provide solutions for purposes of avoiding
bankruptcy. Some allowed a bankrupt debtor to request a moratorium—the granting of
additional time periods for the payment of a debt. Others permitted such debtor to reach
an agreement with his creditors to conclude bankruptcy proceedings. However, none of
the codes contemplated a procedure whereby a debtor could reach a negotiated settlement

with his creditors to avoid having to declare bankruptcy.

Bankruptcy was the exclusive sanction imposed upon a debtor in default. The notion that
bankruptcy is a sanction is further evidenced by the criminal provisions incorporated in

most of the bankruptcy regimes of Latin American countries.



Latin America has systematically begun to abandon the penalizing aspects of bankruptcy
legidation and has slowly begun to accept the fact that bankruptcy is a normal
circumstance that may afflict any debtor, especially in the commercial readlm. This has
resulted in the adoption of insolvency procedures meant to avoid bankruptcy. Such
procedures are premised on the concept that only a qualified majority of creditors are
required to accept a settlement agreement proposed by the debtor and to bind al
remaining creditors. This approach, central to all insolvency proceedings, contradicts one
of the basic tenets of Latin American legislation: the terms of an agreement are only
binding on those parties who have entered into such agreement and may not be imposed

on third parties.

Currently, however, insolvency proceedings have a stronghold in Latin American

legidation and are included in the bankruptcy laws analyzed.

Insolvency proceedings provide a debtor the opportunity to negotiate a settlement
agreement with his creditors and to determine the viability thereof on the basis of
financia information provided by the debtor, the creditor and by third parties specialized

in financial issues.

To afford such opportunity, procedural mechanisms typically stay foreclosure/collection
proceedings brought against a debtor by unsecured creditors. This allows the parties to
value the debtor’s assets and liabilities and to determine whether such assets are

sufficient to satisfy the debtor’s obligations.



C. Bankruptcy and the Effect Thereof on Security Interests

Bankruptcy is the stage during which a debtor’s assets are liquidated for purposes of
satisfying the debts due and payable to all his creditors, based on the ranking and priority
accorded each debt. Recently, efforts have focused on making bankruptcy a last resort,
initiated only after insolvency proceedings have proven ineffective, to avoid the
liquidation of a debtor’s assets, especially in the case of companies and other commercial

entities.

One concept shared by the majority of the laws reviewed is to determine whether
bankruptcy should be initiated on the basis of whether the debtor’s assets are sufficient to
satisfy his obligations. A debtor’s inability to meet his obligation is commonly referred
to as insolvency. Most of the laws analyzed provide certain criteria that indicate
insolvency. Some of these indicators include a specific number of foreclosure/collection
cases brought against the debtor or the lack of sufficient unencumbered assets to satisfy

creditors’ claims.

The laws reviewed also tend to require the debtor to declare bankruptcy voluntarily and
to submit certain accounting and commercial information for purposes of determining

accurately the assets and liabilities of the bankruptcy estate.

Such information is also essential to determine the effective date of bankruptcy. The date

of bankruptcy is critical because it determines the period immediately prior to default—



commonly known as the “period of suspicion”—during which certain acts to defraud
creditors may be challenged. Thisis particularly important because acts that are subject
to being void tend to be intermingled with legitimate foreclosure actions initiated against

the debtor by creditors with security or mortgage interests.

The consequences of this retroactive quality of bankruptcy are vital to secured creditors
because their attempts to foreclose on the assets securing their debts may be frustrated in
the event their security or mortgage interest was created during the period of suspicion
immediately preceding bankruptcy and such interest is subject to being declared void or

inapplicable to the remaining creditors.

Another issue of interest to the creditors is the ranking of debts for purposes of
bankruptcy. For instance, Argentine and Guatemalan laws stipulate that security interests
are not subject to bankruptcy proceedings and that secured creditors may initiate
foreclosure actions to collect secured debts without major obstacles. In contrast,
Brazilian bankruptcy law provides that security interests are subject to bankruptcy

proceedings, thus seriously undermining the effectiveness of such guarantees.

Another imposing obstacle to the viability of security interests in the bankruptcy reamis
the “ranking of creditors.” Such ranking determines the order in which creditors shall be
paid after the assets of the debtor have been liquidated. Brazilian law, and to a lesser
extent Mexican law, provides that secured creditors are subordinate to labor creditors.

Consequently, labor creditors are paid prior to secured creditors.



Such priority poses an important chalenge to the entire bankruptcy system. The
effectiveness of a security interest should be determined at the time it is created; the
validity and priority thereof should not be subject to, or undermined by, subsequent,
aternative legislation, such as bankruptcy laws. Pursuant to certain regimes, a company
may grant a security interest to a creditor for purposes of financing the purchase of
machinery; however, in the event of bankruptcy, such interests shall be subordinate to

labor credits that may not have existed at the time the security interest was created.

In the event labor credits are afforded priority over security interests, as in the case of
Brazil, such guarantees are no longer viable mechanisms to facilitate and promote
financing. Other laws, such as the Argentine bankruptcy law, are not completely clear
concerning the priority afforded security interests, despite the fact that doctrine accords

such interests priority over labor credits.

Another common problem related to Latin American insolvency/bankruptcy systems is

the lack of effective out-of-court mechanisms to enforce such security interests.

One of the basic principles of Latin American legidation is that the attachment and
liquidation of assets guaranteeing secured debts must be accomplished through judicia
means. As an exception, Argentina permits the out-of-court attachment and sale of assets
used to guarantee debts. However, this is not the norm, and this practice is not

commonly accepted. The lack of this type of enforcement mechanism forces creditors to



apply for judicial relief. Such foreclosure actions tend to be protracted and costly and
encourage debtors to abandon the assets in question or place such assets at risk,

especialy in the case of personal property.

The frequent economic crises that have plagued Latin America have resulted in
amendments to insolvency laws as well as to the staying of foreclosure actions or the
amendment of contractual terms, such as the currency in which payment shall be made or
the time payment is due. Such amendments naturally affect and may prejudice creditors.
Consequently, they directly impact the enforcement of security interests because they
either directly impede the ability to enforce such interests or make enforcement thereof

unattractive.

The establishment of ranking systems that clearly give security interests priority over
other debts, specifically labor or tax credits, is important to the development of viable and
sustained purchase money financing. Similarly, it is essential to clarify that the
enforcement of security interests is not subject to, affected or stayed by insolvency or

bankruptcy proceedings.

Finally, the creation of out-of-court mechanisms for the enforcement of security interests
and the eimination of provisions that distinguish between national and foreign creditors
are two concrete steps that would facilitate the availability of international purchase

money financing.
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ARGENTINA

INTRODUCTION

A. Historical Background of Argentine Insolvency Legislation
Argentine insolvency law" dates to 1859 with the passage of the Commercial Code of the
Province of Buenos Aires.? In 1862, that code was adopted as the Commercial Code for

the Republic of Argentina.

The 1862 Code was subject to various amendments, but the first reforms to the
insolvency provisions were promulgated in 1889. Such amendments did not represent
significant changes. The serious economic crisis Argentina experienced at the end of the
19™ Century resulted in what legal scholars describe as an avalanche of bankruptcy law
reforms.® Such reforms resulted in the promulgation of Law No. 4156 in 1902. The new
law was based on an 1883 Belgian law as well as an Italian draft bill of 1895. On the
basis of such legislation, the new Argentine bill introduced the concept of a preventive
reorganization for purposes of avoiding bankruptcy through an agreed settlement between
the debtor and a majority of the qualified creditors. Between 1905 and 1933, 23 bills to

amend the bankruptcy law were introduced.*

1 In Argentina, insolvency legislation refers to regulations governing both reorganization to avoid
bankruptcy and also those governing bankruptcy.

2 The Commercial Code of the Province of Buenos Aires was drafted by Dr. Dalmacio Vélez Sarsfield,
who was also the author of the first Civil Code for Argentina, and by Eduardo Acevedo.

3 Maffia, Osvaldo J., “Manual de Concursos”, Vol I, p. 44.

* Martorell, Ernesto Eduardo, “Tratado de concursosy quiebras”, Vol. I, p. 105.
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In 1933, Law No. 11719, a new bankruptcy law, was promulgated. Until it was repealed
in 1972, Law No. 11719 was subject to three partial modifications and ten proposed
amendments. In 1972, Law No. 19551 was passed. Legal scholarsindicated that the new
law was nothing more than an update of the 1933 law.” Legal scholars questioned the
contents of the new legidation, and it was amended by nine other laws. Indeed, between

1983 and 1995, there were 34 proposals to amend the bankruptcy law.

B. Current Regulation

In 1991, Domingo Cavallo, then Minister of the Economy, pushed for bankruptcy law
reform. The new insolvency and bankruptcy law was passed in 1995 as Law No. 24522
(hereinafter the “Bankruptcy Law”). Legal scholars opine that the Bankruptcy Law
failed to introduce substantial changes given that it was basically an updated version of

Law No. 19551.°

As a consequence of the current economic crisisin Argentina, Law No. 25563 governing
emergency productivity and credit was promulgated on January 30, 2002. This
legidlation amends the Bankruptcy Law in several important ways, although the text

provides that it shall only bein effect until December 10, 2003.

® Maffia, supra, p. 47.

® Maffia, supra, p. 59: about 80 or 90% of the new law is a mere rewriting of the old law.
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Legal scholars and the banking sector criticized Law No. 25563 for the excessive
protections afforded debtors. The International Monetary Fund indicated that any
possible negotiations with the Argentine Government had to be premised on a
modification of such law. Asaresult, on May 15, 2002 the Argentine Congress passed

Law No. 25589 that amended the Bankruptcy and Insolvency Law.

. INSOLVENCY PROCEEDINGS

A. The Assets of the Debtor Guarantee Its Debts
An essential element of the Argentine insolvency system is that the assets of the debtor

shall be used to satisfy its debts.”

Certain “privileges” exist that serve as an exception to the general rule. These privileges,
such as security interests and mortgages, earmark specific assets for the satisfaction of

specific debts.®

B. I nternational Bankruptcy
Article 4 of the Bankruptcy Law prescribes that if a debtor is declared insolvent outside
of Argentina, a creditor with debts payable in the country may file a motion to have the

debtor declared insolvent. Argentine jurisprudence has interpreted that Article 4 only

" Paragraph 2 of Article 1 of Law No. 24522 provides, “Insolvency affects all of the debtor’s assets, except
those assets specifically excluded by law.”

8 Article 3875 of the Argentine Civil Code indicates, “In this Code, the right the law affords a creditor to be
paid with preference over another iscalled a privilege.”

13



alows the filing of a motion to have the debtor declared bankrupt; it does not encompass
a motion for preventive reorganization.” Doctrine stipulates that, in this situation, the
debtor’s failure to pay need not be established in Argentina: “Technically, the debtor
goes into bankruptcy in Argentina because it has already entered bankruptcy in another

country, not because it has stopped making payments . . .”*°

If adebtor is declared bankrupt, the creditors that participate in an insolvency proceeding
outside of Argentina shall only have a right to receive payments from liquidated assets
that remain after al loca creditors have been paid. Martorell indicates that “the
legidlator is absolutely indifferent to (is not interested in) the nationality and the domicile
of the creditor. On the contrary, the principal point of interest is satisfying obligationsin

the country.”**

If the creditor has a debt payable abroad but did not participate in the insolvency
proceedings initiated abroad, i.e., a debtor is declared bankrupt in Argentina and the
creditor’s claim is payable in the United States, such debt shall only be admitted in the
Argentine proceeding if the creditor demonstrates that there is areciprocal treatment with

the country in which the debt is due. The creditor shall prove that a creditor with a debt

® National Chamber of Commerce, Chamber A, Judgment dated April 10, 1983, “Kestner S.A. §/ concurso
preventivo, incidente en International Petroleumy otro”.

19 Martorell, supra, p. 95; Maffia, supra, Vol. Il, p. 76.
" Martorell, supra, Vol. I1, p. 71. Moreover, Maffia states, “The creditor’s nationality and domicile do not
give it rights; rather, it is the fact that the debt is payable here. As such, a Spaniard domiciled in France

can file the motion. However, an Argentine who has never left the country but has a debt payable abroad
cannot.” Maffia, supra, Val. I, p. 100.

14



payable in Argentina may collect such debt in a proceeding brought in the country in

which the credit is due.'

Doctrine indicates that secured creditors do not have to demonstrate such reciprocal
treatment in light of the nature of the underlying credit.** Nevertheless, some case law
has ruled that the fact that a debt payable abroad is guaranteed by a security interest does
not make such debt alocal debt: “A debt payable abroad secured by a mortgage on assets
located in this country does not alter the result of the case; the accessory nature of
regulations governing mortgages vis-a-vis the secured debt links the asset to the debt.
The insolvency law does not differentiate between debts payable abroad whether secured
or unsecured, general or privileged. A guarantee does not convert such foreign debtsinto
local ones.”* This interpretation may greatly prejudice secured foreign creditors with

contracts that do not specify that the debt shall be payable in Argentina.

The priority afforded local debts is important in practice because if the debt instrument
does not specify that the debt shall be payable in Argentina, such obligation shall be
satisfied with the funds that “remain” after the bankruptcy, if any. To overcome this
obstacle, some doctrine has advanced the interpretation that al debts assumed by an

Argentine debtor implicitly contain an alternative clause stipulating payment in Argentina

2 |n practice, reciprocity is proven by filing before the bankruptcy court an opinion drafted by a legal
expert from the country in which the debt is due.

3 Rivera, Roitman, Vitolo, “Ley de concursosy quiebras”, Vol. I, p. 74.
14 Decision, Camara Comercial de Rosario, Salal, March 11, 1982, “Banco Europeo de América Latinac/

CuraHnos.”
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pursuant to Article 1216 of the Civil Code.> However, such interpretation of Article
1216 is criticized because the rule does not provide for an alternative payment clause; it
establishes a norm of international jurisdiction that allows an Argentine debtor to be sued

in the Argentine courtsin all cases.

1. SPECIFIC INSOLVENCY PROCEEDINGS

A. Preventive Reor ganization

A preventive reorganization is the procedure established by Argentine law to allow the
debtor to avoid bankruptcy. The purpose of such reorganization is to afford the debtor
the opportunity to reach a settlement agreement with its creditors to reverse the economic
crisis it is experiencing. During this process, the debtor continues to manage its assets,

under the oversight of atrustee;'® however, the law does prohibit certain transactions.

> Mairal, Héctor, “El tratamiento de los créditos pagaderos en e extranjero bajo la ley de concursos”, La
Ley, 1981-C, p. 1990.

® The trustee is one of the entities involved in insolvency proceedings (Article 252). Only public
accountants and public accounting firms with 5 years experience may act as a trustee. Trustees are
essentia in the insolvency process because the new law has vested in them many of the functions formerly
attributed to the judge. Thus, for example, the trustee shall prepare the reports verifying the claims filed to
determine whether such claims are admissible in the preventive reorganization or bankruptcy proceedings.
Similarly, the trustee liquidates the debtor’s assets in bankruptcy cases. The trustee may seek professional
advice in areas that fall outside his area of expertise (Article 257). In reorganization proceedings, trustees
are allowed to receive fees that cannot be less than 1% of the debtor’s liabilities or twice the salary of the
secretary of the court in which the insolvency proceeding is filed, if such amount is greater that 1% of such
liahilities; the fees cannot exceed 4% of the liabilities. In bankruptcy proceedings, the minimum increases
to 4% of the assets sold, not the liabilities, or three times the salary of the secretary of the court, and the
maximum cannot exceed 12% of the assets sold.
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In the event the preventive reorganization is unsuccessful, either because the debtor was
unable to reach an agreement with its creditors or because the debtor is unable to meet its

obligations thereunder, it results in bankruptcy.

1. Basic Prerequisite: Non-Payment of Debts
The essential objective prerequisite to initiate a preventive reorganization is that the

debtor ceases to pay its debts.

Argentine doctrine and jurisprudence define the non-payment of debts as the “state of the
assets, that without credit, cannot pay debts that are due and payable with the assets
normally used to pay such debts . . . In modern terms, non-payment is not caused by a
lack of assets; it is not an imbalance between the value of the assets and the debts, but

rather, a dynamic flow of funds that is insufficient to cover debts due.”*’

2. Procedure

a. Motion to | nitiate Reor ganization

The procedure to initiate reorganization basically consists of the debtor filing a motion
with a court of competent jurisdiction requesting that the judge initiate a meeting with the
creditors for purposes of presenting a payment schedule. Pursuant to Article 10 of the
Bankruptcy Law, a reorganization may only be filed if the entity has not declared

bankruptcy.

¥ Rivera, Roitman, Vitolo, supra, p. 40.
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b. Reguirementsfor the Motion for Reor ganization

These requirements are important because they are substantially the same as a motion for

declaration of bankruptcy.

The motion for reorganization shall attach a series of documents to facilitate the work of
the trustee and to allow the creditors to determine whether the amount of debts alleged by
the debtor is accurate (Bankruptcy Law, Articles 10 — 11). Such documents include: a
report on the causes resulting in the entity’s inability to service its debts; a detailed
balance sheet which shall provide a line item description of each debt, explaining the
manner in which the debt amount was calculated; and accounting records for the
preceding three fiscal years. Another important document is a list of creditors, duly
identified, including the amount of each debt, the underlying purpose of the debt and

whether the debt is secured.

In exceptional cases, if the debtor files a motion justifying the request, the presiding
judge may grant a non-renewable period of 10 days'® as of the date the motion is filed for

submitting additional information.*®

18 pyrsuant to paragraph 2 of Article 273 of the Bankruptcy Law, time periods are comprised of judicial
working days, unless specified otherwise.

9 Jurisprudence indicates that the grace period the judge may grant cannot be based on omissions or
forgetfulness, but on circumstances that prevented the filing of the documents.

18



The presiding judge shall rule on the motion for reorganization within five days of the
filing thereof. If a motion for preventive reorganization is denied, the movant shall be

declared in bankruptcy.

C. Holding the Reor ganization

If the judge grants the motion for reorganization, he shall enter an order setting the date
for a hearing to appoint the trustee and establishing the date by which the creditors must

submit their claims for verification.®

d. Effects of a Preventive Reor ganization

i) Management of the Assets
Article 15 of the Bankruptcy Law stipulates that the entity in question shall continue to
manage its assets, abeit subject to the supervision of the trustee. Moreover, certain
transactions are prohibited and others require special authorization by the judge.
Jurisprudence considers that a preventive reorganization limits the debtor’s ownership
rights® The purpose of imposing the aforementioned restrictions is to conserve the

assets and the equal standing of the creditors.?

2 «The verification of claims is a procedural mechanism, established technically by the insolvency laws to
determine as accurately as possible who can be recognized as a creditor for purposes of exercising the
rights thereof.” Garaguso, Pablo, “Verificacion de créditos”, p. 22.

2 Decision of the Camara Comercial y Laboral de Venado Tuerto, May 23, 1995.

2 Decision of the Cdmara Nacional Comercial, SalaC, May 11, 1984, “Instituto asesor de inversiones SA.
¢/ Aguilara Bugueau, Julidny otro”.
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ii) Prohibited Transactions
Article 16 of the Bankruptcy Law prescribes that a debtor undergoing reorganization
shall not transfer any assets without consideration or enter into any transaction that may

alter the situation of the participating creditors.

With respect to transactions for consideration, the debtor requires special authorization if
the asset or instrument involved is subject to registration, i.e., real property, automobiles,
boats, negotiable instruments, security interests, and any other act that exceeds ordinary
management. The requisite authorization shall only be granted for evident need and
urgency, and the trustee and the creditors’ committee shall be consulted prior to the

granting thereof.

iii) Voidable Acts and Related Sanctions
Article 17 of the Bankruptcy Law provides that any of the acts prohibited by Article 16
shall be voidable. Voidable acts are valid but inapplicable to specific persons. In the
case of a reorganization, such persons are the participating creditors who may elect to

void the transactions conducted in violation of Article 16 of the Bankruptcy Law.

20



iv) Staying Accrual of Interests
Article 19 of the Bankruptcy Law indicates that the granting of a motion for
reorganization stays the accrual of interest on the subject debts, unless such debts are

guaranteed by a security interest or mortgage.>

v) Pending Contracts
Reorganization affects contracts that have yet to be performed by the parties. The
Bankruptcy Law allows the debtor to continue performance of bilateral contracts that had
begun, subject to review by the trustee and authorization by the court. The same article
stipulates that reorganization renders void any collective bargaining agreements the
company may have entered into with its employee. Individual employee contracts are not

affected by reorganization.?*

vi) Lawsuits Against the Reorganizing Party
Article 21 of the Bankruptcy Law establishes that the bankruptcy court shall have
ancillary jurisdiction over al lawsuits involving the assets of a reorganizing party. The
same rule proscribes the filing of new suits involving the assets of the reorganizing entity

based on acts committed prior to the initiation of the reorganization.

2 Jurisprudence has decided that “the filing of a reorganization does not stay the accrual of interests on a
debt secured by a mortgage, including punitive interests.” Decision, Camara Federal en lo Comercial, Saa
I, May 27, 1988, Banco Hipotecario ¢/ Bernasconi y Cia., SRL.

% Barbieri, Pablo, “Contratos y procesos concursales”, p. 61.
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The law provides plaintiffs with pending actions two alternatives: @) stay the lawsuit and
file a claim with the bankruptcy court for verification; or b) transfer the action to the
bankruptcy court and proceed before the judge presiding over the reorganization. In the
latter case, if the plaintiff is successful, the court will enter an ordinary judgment, and the

creditors claim shall be deemed verified and included in the reorganization.

vii) Payment of Secured Debts
Reorganization does not prohibit the filing of new actions by secured creditors.®
However, such lawsuits may only proceed after the claim and the related security have

been duly verified.

An important issue subject to inconsistent interpretation, both in doctrine and in
jurisprudence, is whether lawsuits involving secured debts fall within the ancillary

jurisdiction of the bankruptcy court.

Some legal scholars argue that such lawsuits are not subject to the bankruptcy court’s

ancillary jurisdiction. This position has been ratified by the Supreme Court of Justice and

% Article 9 of Law No. 25563 stayed judicial and non-judicial foreclosures for a period of 180 days as of
February 15, 2002 because of the economic crisis.
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by several plenary opinionsissued by the Chambers of Justice.®® Other legal scholars and

court decisions disagree.?’

viii) Non-Judicial Auctions
In specific cases, Argentine law permits the non-judicial foreclosure of assets.?® In these
instances, the law provides that if publication of the foreclosure began prior to the date
the reorganization is made public, the foreclosure shall proceed. The foreclosing party
shall render an accounting during the reorganization; failure to do so shall result in afine

of 1% of the debt amount.?®

If the reorganization is made public prior to the foreclosure, the foreclosing party shall

inform the bankruptcy court of the foreclosure. Failure to do so shall void the

% «A suit to enforce a security interest is not attached to the debtor’s preventive reorganization because it
involves the enforcement of a guarantee.” Decision, Corte Suprema de Justicia de la Nacion, Banco Marco,
S.A. ¢/ Transporte Automotores12 de septiembre, gecucién prendaria. See aso Decision, Casasa, SA. su
quiebra c/ Saeigh, Salvador y otro / gjecucién hipotecaria, sentencia de fecha de 2 de abril de 1996.

' “Preventive reorganizations result in ancillary jurisdiction with respect to the enforcement of secured
debts.” Camara Comercial de Mar del Plata en pleno, sentencia del 12 de febrero de 1998. See aso,
Decision, Camara Naciona Comercia, Sala D, sentencia del 24 de marzo de 1999, “Gonzalez Feijoo,
Roberto ¢/ Léeme, Leonardo &/ gjecucion”.

% «Article 39 of the law establishes a special, non-judicial procedure for instances in which the creditor is
the State, an autonomous division thereof, a bank, a financial entity licensed by the Central Bank of
Argentina or an international banking or financial institution. International entities do not require any
authorization, and they are not required to establish a domicile in the country. The procedure only requires
the filing of a motion requesting the attachment of the asset. Once the asset is attached, the creditor may
auction it, publishing edicts asin the case of an ordinary security interest. Thereafter, the creditor shall file
an accounting with the judge. Thisis a convenient procedure when the value of the assets given as security
is sufficient to satisfy the entire debt (principal, interest and costs) or alarge amount thereof. It is a quick
and cost-effective procedure. If the value of the assets is not sufficient to satisfy the debt, the judicial
procedure should be used because the remaining amounts may be recovered during such procedure by
attaching and selling other assets of the debtor.” (Villegas, Carlos Gilberto, “Las garantias del crédito”, p.
321).

2 «The procedure established by Article 39 of the law governing attachments is not subject to ancillary

jurisdiction.” Decision, Corte Suprema de Justicia de la Nacion, May 6, 1977, “Cia. Financiera Lujan
Williams S.A. ¢/ Gonzélez, Jorge §/ Accion privada prendaria”.
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foreclosure. Unlike judicial foreclosures of secured debts, non-judicial foreclosure

proceedings do not require the filing of a claim or the verification thereof by the court.®

iX) Possibility of Staying Foreclosures of Secured Debts
In extraordinary circumstances, the Bankruptcy Law permits the judge to stay
temporarily an auction related to the foreclosure of secured debts (Article 24). The judge
shall determine whether there is evident need and urgency to stay the foreclosure,
whether the reorganization should proceed, and whether the interests of the creditors are

being protected. The foreclosure shall not be stayed for more than 90 days.

e Procedure Prior to Reaching an Agreement

i) Notices
The order granting the motion for reorganization shall be published in the form of an
edict for five days in the newspaper of legal notices/publications. The debtor shall verify
that publication has been made. Non-compliance shall result in the termination of the

reorganization.

Ii) Verification Process
The process of verifying the claims is an essential procedure within the Argentine

bankruptcy system. The process determines which debts shall comprise the group of

%0« the requirement to verify the claim is inapplicable; it is only applicable in judicia procedures to

enforce a security interest.” Decision, Camara Nacional en lo Comercia, Sala B, March 10, 1997,
“Empresa Bernasconi Turismo y Excursiones SRL — su quiebra”.
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creditors that shall decide whether to accept the proposal proffered by the reorganizing

entity.

All creditors shall file arequest for verification of their claims with the trustee, i.e., that
the claim is rea and should be included in the debts of the reorganizing party. Such
request shall attach the documentation evidencing the debt. The trustee may request that
the creditor submit original documentation. Failure to do so shall result in arejection of
the creditor’s claim. The claim shall specify the amount of the debt and whether it is

secured (Bankruptcy Law, Article 32).

The trustee, as an officer in the reorganization process, reviews the requests to determine
if they satisfy the verification requirements (Bankruptcy Law, Articles 32-33). The
reorganizing debtor and all creditors also have a period of ten days to file comments on
any request for verification that has been filed. For such purposes, Article 34 of the
Bankruptcy Law prescribes that they may examine the documents filed with the trustee at

the latter’s domicile.

Subsequently, the trustee prepares a report on the debts, indicating what claim the
creditor filed, what steps were taken to verify the accuracy of the claim, and the reasons
for accepting or denying the claim and related assertion of privilege, if any (Bankruptcy
Law, Article 35). Lega scholars state that such report is meant to assist the judge.®

Within ten days of receiving the trustee’s report, the judge shall rule on each filed claim.

% Rivera, Roitman, Vitolo, supra, p. 279.
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iii) General Report of the Trustee
The general report filed by the trustee is to inform the creditors and the judge of the
causes of the debtor’s financial state, how it evolved, whether the classification of the
debts by the debtor is reasonable, and the appraisal of the company (Bankruptcy Law,
Article 39).%  This article has been amended by the recently promulgated Law No.
25589. Currently, the trustee has a period of thirty days to file a general report that
analyzes the underlying causes for the debtor’s financial condition, examines the assets
and liabilities as well as the debtor’s accounting records and the manner in which such
records have been maintained, and determines the period during which the debtor stopped
servicing his obligations. In addition, such report shall also specify the transactions that,
in the trustee’s opinion, may be voidable. The new text of Article 39 is contained in

Article 15 of Law No. 25589.

f. Proposed Agreement

i) Classification of Creditors
Within ten days of the issuance of the judge’s order verifying the claims, the debtor shall
file with the court and the trustee a proposal for classifying the verified and admissible

claims for purposes of submitting a proposed settlement agreement to the creditors.

32 Jurisprudence has accepted that to determine the value of a company, “the net assets that appear on the
books should be used . . . [provided] the criteria employed by the trustee are reasonable.” Tercer Jorge
Peirano Facio Conc. Reg. De Mendoza, May 21, 1996.
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The classification shall contain at least three categories of debt: unsecured claims; labor
claims; and privileged claims. Within ten days following expiration of the period for
filing comments on the trustee’s genera report, the judge shall issue an order accepting
or regjecting the creditor classification submitted by the debtor. The judge shall establish
the categories of claims and shall classify each debt. That order shall also create a new
committee of creditors that shall be comprised of at least one member of each debt

category. (Bankruptcy Law, Article 42).

ii) Period of Exclusivity
Once the judge has established the categories, the debtor shall have a period of 30 daysto
file a proposed settlement agreement to each creditor class and shall obtain the approval
of each such class.®® During this period, the debtor is the only party permitted to submit

settlement agreements.

The law affords the debtor great flexibility in formulating the terms of the proposed
settlement, which may include: debt reduction; extended payment terms; a mixture of the
foregoing; the transfer of assets to the creditors; the creation of a corporation with the
creditors; the issuance of negotiable instruments; the capitalization of credits; or other
similar measures. The Bankruptcy Law provides examples of possible agreements, but

does not restrict the debtor’s ability to propose any settlement structure.

3 Article 2 of Law No. 25563 temporarily amends Article 43 of Law No. 24522, extending the period of
exclusivity within which the debtor shall file its answer to 180 days. However, Law No. 25.589 reduced
such term to 90 days, with the proviso that it may be extended for an additional 30 days.
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Notwithstanding, the Bankruptcy Law does limit proposed debt reduction: the debtor

must offer to pay at least 30% of the existing unsecured claims.

The debtor shall file the proposed settlement agreement within the first 10 days of the 30-
day exclusivity period. Failure to do so shall result in the entry of an order of
bankruptcy, unless the “cram down” procedure described in Article 48 of the Bankruptcy

Law isapplied.

iii) Period and Votesfor Obtaining Approval from Unsecured Creditors
During the exclusivity period, the creditors must approve the proposal submitted by the
debtor. Such approval consists of two separate elements: 1) a majority of the creditorsin
each class of creditors must approve the settlement; and 2) such approving majority must
hold two-thirds of the total debt owed the class. Privileged creditors may only vote if

they waive their privileges.

As part of the settlement proposal, the debtor shall include a system for running the
company during the period for performing the terms of the agreement, as well as limits
for the disposition of assets. The debtor shall also propose the creation of a committee of
creditors to oversee compliance with the agreement. Such committee shall be comprised

of the creditors that represent the majority of the debt due.

In accordance with Article 46 of the Bankruptcy Law, if the creditors do not approve the

proposa within the established time period, the debtor shall go into bankruptcy. Thisis
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always the case with physical persons. However, the bankruptcy of legal entities may be

avoided by application of the “cram down” procedure established by Article 48.

iv) “Cram Down”
The mechanism established by Article 48 of the Bankruptcy Law is probably the most
innovative amendment introduced by the last reform of the insolvency law, as well as the
most discussed and criticized.® * Legal scholars state that the purpose of the new
procedure is to conserve the business,*® which is considered an important element of the

Argentine economy as a source of monies and employment.

Schematically, the procedure alows a reorganizing entity that fails to achieve the
agreement of the creditors within the exclusivity period to avoid an automatic declaration

of bankruptcy. Instead, a process known as “cram down” commences. In practice, the

% Article 23 of Law No. 25563 repealed Article 48 of Law No. 25563, eliminating the cram down
procedure. Based on interviews with Argentine attorneys, it is unclear whether the elimination of such
procedure is provisiona until December 10, 2003 or permanent. Article 13 of the recent Law No. 25589
reinstated the “cram down” process.

% During the legislative debate concerning Law No. 25589 that occurred in May 2002, Senator Escudero
argued in favor of the reinstatement of the “cram down” process, stating that “Cram down has been
considered a negative practice by debtors who fear that foreign creditors will be able to purchase their
companies for pennies. Nevertheless, | think that its benefits are slightly exaggerated by multilateral credit
ingtitutions. The reinstatement of this process in the Argentine law is very positive because it will permit
the continuity of many companies and the removal of the debtor if it has been ineffective and inefficient.”
(Report of the Senate of the Nation, 10" Meeting, 5" Ordinary Session, May 15, 2002).

% «Law No. 24522 intends to incorporate, through a specific rule in the insolvency proceeding, a
mechanism to allow, in certain and specific instances, the preservation of the entity, alowing the cram
down procedure to be implemented, beyond the luck of the businessman, to maintain the entity
economically alive and viable, while maintaining a delicate and just equilibrium between the interests of
the owners and the creditors.” (Rivera, Roitman, Vitolo, supra, p. 327.)
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processis referred to as cram down, albeit legal scholars warn that it is wholly unrelated

to the U.S. process of the same name.?’

The principal purpose of the cram down procedure established by Article 48 of the
Bankruptcy Law is to preserve the operation of the business by removing the
shareholders. Legally, the business continues to be the same juridical person; only the

shareholders change.

This process is commenced once the exclusivity period for the debtor to file its answer
has expired. Within 48 hours of such expiration, the bankruptcy judge shall issue an
order allowing parties interested in acquiring the entity to come forward. In the event no

such parties emerge during the applicable term, bankruptcy proceedings shall commence.

If interested parties do come forth, the new subparagraph 3 of Article 48 provides that the
judge shall appoint an appraiser to value the partnership interests or corporate shares of

the bankrupt entity. The appraisal should reflect real market values, the value of the

3" «“The term “cram down” originates from the transmittal note sent by the Executive Power to Congress
attaching the draft law and which indicates that the procedure would be referred to as cram down. . . .
Notwithstanding, the procedure created by Law No. 25522 is wholly unrelated to the concept of cram down
under American law.” (Rivera, Roitman, Vitolo, supra, p. 330.)

3 «“The new preventive mechanism of bankruptcy, as a principle, tends to keep the entity operating without
requiring the sale thereof as required by a bankruptcy order and subsequent liquidation. To accomplish
this, it is necessary to alow third parties to acquire the ownership interests as a result of reaching an
agreement with the creditors of the reorganizing entity. In other words, cram down attempts to avoid the
need to liquidate the entity to service existing debts. The entity shall satisfy such debts in accordance with
the terms proposed by the successful third party, and such third party shall assume ownership of the entity,
without regard to the price the third party shall pay for the ownership interest or shares thereof.” Decision,
Camara Nacional Comercial, Sala B, September 24, 1999, “Trigo Hnos. S.A. §/ concurso preventivo”.

30



remaining asset base and post-bankruptcy liabilities. The parties may file comments on

the appraisal within five days of receipt thereof.

Article 19 of Law No. 25589 amended Article 262 of Law No. 24522 by providing that
the valuation of the shares or partnership interest shall be conducted by investment banks,
financia institutions duly authorized by the Argentine Central Bank or by accounting

firmsin existence for more than 10 years.

Once the entity has been appraised, the judge shall set the value of the partnership or

shares. Such decision cannot be appealed.

The current version of Article 48 allows any interested party, even the debtor, to propose
the terms of a settlement agreement with the creditors. Such terms shall be filed within

20 days of the date on which the judge sets the value of the partnership or shares.

The first interested party to obtain the majority votes of the creditors required to approve
its proposal shall acquire the right to receive all shares of, or ownership interest in, the
capital of the reorganizing entity. Such interested party shall deposit a guarantee equal to
25% of the asset value of the company assessed by the judge, minus the amount of debt

that may be reduced or discounted as a result of the proposal it submitted.®* This

% Jurisprudence has explained the formula for acquiring the shares as follows: “The cram down formula
requires that the transfer price be at least equal to the initial capitalization value reduced by the same
proportion as the entity’s debt in current value. In summary, the transfer price may not be less than the
reduced net asset value. If such valueis negative, the transfer shall be made without consideration, and the
third party shall not pay any value for the transfer of all ownership rights. Hence, there may be casesin the
rescue of companies in which the former shareholders of the reorganizing entity do not receive any value
for their ownership rights on the basis of afinal, negative asset value.” (Tercer Jorge Peiranco Facio Conc.
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requirement is contingent on whether the asset value of the company requires a payment
to the existing shareholders or owners. In the event the appraisal value assigned by the
judge minus the discounted debt value results in a negative balance, the former
shareholders/owners shall not receive any benefit from the cram down process.®® In

addition, the interested party will not be required to deposit a guarantee.

Lega scholars have much debated the forced transfer of the shares or ownership interest
to the creditors,*" given that it is unlikely that the existing shareholders/owners will not
receive any benefit therefrom.”?  Until the final transfer to the successful interested party
is effectuated, the entity continues to be managed by the appropriate body, subject to the
control of the trustee and the participation of the creditors’ committee. If the party does
not deposit the purchase price in those instances where it is required to do so, the judge

shall declare the company in bankruptcy.

Reg. De Mendoza, administered by Dr. Guillermo Mosso, September 25, 1996, “Frannino Industrias
Metal Urgicas SAACIF ¢/ condordato preventivo™.)

“ «The award of the ownership rights to the third party whose preventive reorganization proposal was
approved by the creditors of the reorganizing entity may also involve the payment of some monies to the
former owners. This depends on the difference between the asset value of the entity, according to the
accounting records, and the present value of theliabilities."

“1 Subsection 4 of Article 48 provides that the first party to file with the court evidence that it has obtained
the approval of the creditors acquires the right, in the event the proposal is ratified by the court, to receive
all of the ownership interest the partners or shareholders have in the debtor for a sum that cannot be less
than that established by the judge. Simply stated, thisis an expropriation, and if one does not want to use
that term, a forced sale of the shares or interest of the owners of the reorganizing entity. Certainly, this
procedure must raise constitutional questions in light of Article 17 of the National Constitution.
Expropriation is contingent on public use and requires a law that subjects the property in question to such
action for purposes of transferring such property to a public entity; it has never been used to force a sale to
benefit a private party. (“El cramdown: critica de alguno de sus aspectos societarios”, Rafael Mariano
Mandvil, “Derecho societario argentino e iberoamericano, V1 congreso argentino de derecho societario, 11
congreso iberoamericano de derecho societario”, Val. 11, Interdisciplinary Issues, p. 75.)

“2 «|f the asset value of the entity, one of the components used to determine the “sale price” of the shares of

the reorganizing entity, is negative, the third party shall not pay the old shareholders anything.” (Decision,
CamaraNacional Comercial, Sala B, September 24, 1999, “Trigo Hnos. S.A. § concurso preventivo™.)
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g. Effects of the Proposal

The new Bankruptcy Law stipulates that once the proposal submitted by the interested
party is approved, al debts existing prior to the order granting the reorganization are
subject to novation. Hence, such existing debts are converted into new obligations
governed by the terms and conditions of the cram down proposal approved by the
creditors. However, the obligations of guarantors and parties who are jointly and
severdly liable for the payment of such existing debts are not affected because they do

not benefit from the reorganization of the debtor.*

According to doctrine, the novation that results from the successful operation of the cram
down process is applicable to all creditors involved in the reorganization. Once the
required mgjority votes are obtained, the approval is applicable to all unsecured creditors,

regardless of whether they approved or rejected the underlying proposal .**

h. Effects on Secured Creditors

The approval of the settlement agreement does not affect the rights of secured creditors.

Such creditors are not subject to the terms of the agreement unless they specifically waive

“3 Article 6 of Law No. 25563 amended Article 55 of Law No. 24522, providing that the guarantors would
remain liable under the terms of the obligations resulting from the agreement. This provision has been
severely criticized by Argentine attorneys during informal interviews because it becomes useless to
contract on the basis of the creditworthiness of the guarantors. During the life of the amended law, in
theory until December 10, 2003, the participation of a solid and reliable guarantor will be irrelevant
because in the event the debtor enters into bankruptcy, the guarantor shall only be liable to the extent of the
bankrupt debtor. Asaresult of such criticisms, Article 6 of Law No. 25589 repeal ed this amendment; thus,
currently, the obligations of guarantors are not affected by the terms of any settlement agreement.

“ Article 56 of the Bankruptcy Law provides that “The agreement ratified by the court affects all unsecured
creditors whose debts were contracted prior to the filing for reorganization, regardless of whether such
creditors participated in the reorganization proceeding. It also affects privileged creditors whose claims
have been verified and who waived their underlying privilege.”
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the privilege guaranteeing their claim. Thus, although the secured creditors should file
their claims for verification during the reorganization process, they can demand payment
thereof and even request that the debtor be declared in bankruptcy notwithstanding the
fact that it reached a settlement agreement with the remaining creditors (Bankruptcy Law,

Article 57).

i Termination of Reor ganization and Nullity of Agreement

The Bankruptcy Law stipulates that the reorganization process is concluded once the
settlement agreement is approved and the mechanisms required for performance of the
terms thereof have been implemented. The creditors’ committee shall monitor
compliance with such terms, and the injunction prohibiting the sale of the assets of the
reorganized company shall remain in effect until the debtor has duly performed

(Bankruptcy Law, Article 59).

The settlement agreement may be declared void within six months of the approval thereof
upon proof of fraudulent reporting of the company’s debt, fraudulent creation of
privileges or fraudulent report or hiding of assets. Jurisprudence regards fraudas“ . . . a
decrease in the assets, an exaggeration of the debt, provided it is evident that the
reorganization would not have been approved without employing such measures.”*

Article 61 of the Bankruptcy Law dictates that the order voiding the settlement agreement

shall also declare the entity in bankruptcy.

5 Decision, Camara Nacional Comercial, Sala B, November 11, 1980.



J- Breach of the Agreement

If the debtor breaches any of the terms of the settlement agreement, or if it indicates that

it shall not be able to perform thereunder, the entity shall be declared bankrupt.

k. Reor ganization of Related Companies

Another novelty of the Bankruptcy Law is that it addresses the insolvency of related
entities. Jurisprudence aready permitted insolvency proceedings for related companies
under the prior law. Similarly, legal scholars agreed that such simultaneous insolvency

proceedings were possible.

The Bankruptcy Law establishes the framework for this procedure. Article 65 indicates
that two or more persons or legal entities that are members of the same financial group
may request a preventive reorganization. Jurisprudence defines a financial group as one
that shares a united purpose, and whose members have integrated, or at least
complementary, activities. Indicia of the existence of a financial group are unified
management, common directors, common creditors, the existence of joint or related

debts, common headquarters, etc.*

The Bankruptcy Law attempts to consolidate insolvency proceedings for financial
groups, giving jurisdiction over such proceedings to the judge competent to preside over
the insolvency of the member with the greatest assets. In such cases, a single trustee is

appointed, and consolidated balance sheets are prepared.

“6 Decision, Conc. Reg. De Mendoza, May 21, 1999, “Quiroga Horacio y otros s/ concurso preventivo”.
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. Non-Judicial Preventive Reor ganization

Article 67 of the Bankruptcy Law creates a mechanism that allows a non-performing
debtor or a debtor confronting difficult financial times to enter into an agreement with its

creditors to resolve its situation without formally initiating a preventive reorganization.

The debtor may enter into an agreement with all or some of its creditors. The agreement
shall only bind the parties thereto, in contrast to the preventive judicia reorganization
that binds all creditors, regardiess of whether they approve or regect the settlement

agreement proposed by the debtor.

The process for negotiating and implementing the agreement is conducted outside the
courts. The debtor may propose debt reduction, an extension of payment terms, a
mixture thereof, etc. The only role of the competent bankruptcy judge is simply to
approve the out-of-court settlement and to order the publication thereof to alow

interested parties to oppose its terms.

New Law No. 25589 amended the regulations governing the out-of-court settlement. In
an effort to standardize the process, it prescribes the documents that must be filed with
the court for purposes of obtaining the judge’s approval of the settlement, including: a
detailed balance sheet with assets and liabilities; a list of creditors with the addresses
thereof; alist of court cases filed; and the amount of capital represented by the creditors

who have signed the agreement. In addition, the filing of the agreement serves to stay all
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suits for monetary awards brought against the debtor, as dictated by Article 21,

subparagraphs 2 and 3.

B. Bankruptcy

Bankruptcy may be declared as aresult of: amotion filed by the debtor; a motion filed by
a creditor; an unsuccessful preventive reorganization; or the voiding or breach of a
settlement agreement.*” In addition, an entity may be declared bankrupt if it fails to
comply with the procedural rules of areorganization proceeding, viz., if it fails to submit
the proposed settlement agreement in a timely manner or fails to pay the fees related to

the reorganization, etc.

Regardless of the root cause, bankruptcy always results from the non-payment of debts
(Bankruptcy Law, Articles 78-79). Argentine law does not permit a judge or prosecutor
to seek the bankruptcy of an entity sua sponte. Moreover, the law does not require the

existence of more than one creditor.

The concept of the non-payment of debts is the same as that involved in a preventive
reorganization (see Section 111.A.1). Such breach may be proven by any available
evidence. The law provides some examples of facts indicative of bankruptcy, such as a
breach of payment obligations, an absconded debtor or the directors or officers thereof, or

the existence of any fraudulent means of acquiring assets (Bankruptcy Law, Article 79).

47 Article 46 of Law No. 25563 stays all motions for bankruptcy for a period of 180 days as of February 15,
2002. This is in response to the current crisis and serves to prevent a massive wave of bankruptcies.
Nevertheless, Article 10 of Law No. 25589 recently repealed this provision.
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In theory, any creditor may file a motion to declare a debtor in bankruptcy. However,
secured creditors must prove that the value of the assets guaranteeing their debt is

insufficient to cover the full amount thereof.

1. Procedure
If the creditors request a declaration of bankruptcy, such creditors shall demonstrate
summarily that the debtor has an outstanding obligation and that it has not satisfied that
obligation. In this regard, valid proof of non-payment or breach includes. letters of
exchange that have been protested for non-payment; checks returned for lack of funds;

documents recognizing the existence of the debt; etc.

After the creditor files its motion, the bankruptcy judge shall cite the debtor so it may
present its defense. Essentially, the debtor shall attempt to prove that it is not in breach
or that it has not failed to service its debt, and that it has the monies to pay debts that are
due and payable. The most effective manner of proving its solvency is by depositing the
amounts in controversy with the court. The debtor may make such deposit in cash or in
the form of a bond, if it disputes the claim presented by the creditor. In addition, the
debtor may also employ other defenses, such as non-existence of the claim; afalse claim;
the claim is not yet due or is subject to a condition precedent; the court lacks jurisdiction;

etc.
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If the debtor files for bankruptcy, the motion shall attach the same documents required to

be filed with a motion for a preventive reorganization (see Section 111.A.2.b).

a. Order Declaring Bankruptcy

The order declaring bankruptcy shall identify the debtor and the shareholders or owners
that share unlimited responsibility for the debts thereof, if any. It shall aso mandate the
filing of the order in the appropriate registry and service of a notice on the registries of
real property and automobiles enjoining the sale of the entity’s assets. The order shall
dictate that the debtor and any third party that has possession of assets belonging to the
debtor shall place such assets at the court’s disposal. Similarly, it shall prohibit all
payments due to the debtor as well as the interception of the entity’s correspondence,
which correspondence shall be delivered to the trustee. The contents of the order shall be

published in the form of edicts.

b. Conversion
Within ten days of the publication of the bankruptcy order, the debtor may file a motion
for a preventive reorganization. This option is not available to debtors who were
declared bankrupt as a result of an unsuccessful preventive reorganization or who
breached the terms of a reorganization. Some case law has held that the motion for

reorganization cannot proceed if the bankruptcy petition is filed by the debtor.® The

“ «In light of the fact that Article 90 attempts to provide both the entity that goes into bankruptcy as a
result of carelessness and the entity that desires to avoid bankruptcy the opportunity to convert the process
into a preventive reorganization, it is noteworthy that such conversion is not available if the debtor itself
moved for bankruptcy.” (Decision, Juzgado Nacional Comercial, June 19, 1996.)
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motion for reorganization shal satisfy all the requirements for a preventive

reorganization (Bankruptcy Law, Article 92).

2. Period of Scrutiny
One of the basic elements of the Argentine bankruptcy system is the ability to reintegrate
into the bankruptcy estate the debtor’s assets that may have been affected by transactions

meant to defraud, or affect the rights of, creditors.

The principle underlying the reintegration of assets is that financia difficulties that result
in a state of breach or non-payment of debts do not arise instantaneously. Rather, there
exists a period of incubation during which “the entity is aware of the financial difficulties
it is experiencing and often attempts to avoid or resolve such situation by employing
means that adversely affect the creditors by the sale or transfer of assets or by violating
the principle that all creditors are equal. These acts, regardless of whether there is a true

intent to harm the creditors, are subject to the retroactive effect of bankruptcy.”*

One of the main issues in a bankruptcy proceeding is determining the date the debtor
stopped servicing its obligations. The period of scrutiny runs from that date to the date of

bankruptcy. Transactions conducted during the scrutiny period may be declared void.

Article 116 of the Bankruptcy Law indicates that the period non-payment began cannot

exceed two years prior to the date of the bankruptcy order or the motion for preventive

“ Rivera, Roitman, Vitolo, supra, Vol. I1, p. 150.
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reorganization. The term between the date non-payment commenced and the bankruptcy

order isreferred to as the period of scrutiny.

Jurisprudence has held that the fact that the date non-payment began cannot be more than
two years for purposes of voiding possible fraudulent acts and preserving the assets of the
debtor, does not prevent the court from determining that, for other purposes, the true date
of non-payment extends beyond such two-year period. *° This will not affect the period

of scrutiny.

Setting the term of the period of scrutiny is an essential step in the bankruptcy process
because the transactions conducted during such period may be void vis-avis the
bankruptcy estate. In light of the crucial importance of such dates, the trustee, the
creditors and other interested parties—for example, secured creditors who conducted
business with the debtor after the alleged date non-payment began—participate in the
determination thereof. The debtor may also participate in the process. Jurisprudence
dictates that “the bankruptcy judge is fully authorized to set the initial date of non-

payment, notwithstanding the assertions of the trustee or other interested parties.”*

% «The initial date non-payment began may pre-date the two-year period as of the order imposing
bankruptcy referred to in Article 116 of the Bankruptcy Law because for purposes of enforcing other
provisions concerning voidable transactions it is essential to know the date the debtor began to breach its
payment obligations. Failure to pay one’s obligations is a factual state that is not subject to any time
limitation; the two year period created by Article 116 is applied to render void certain transactions
conducted during such period.” (Decision, Camara Comercial de Rosario, SalalV, May 7, 1997, “Montes,
Marcelo H.”.)

*! Decision, Cdmara Comercial de Santa Fé, Sala 1, September 17, 1985.
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a. Transactions Voidable by L aw: Creation of Security | nterests

Article 118 of the Bankruptcy Law governs transactions that are voidable by law. These
include acts conducted during the period of scrutiny that, although valid, are voidable vis-
&vis the creditors of the bankrupt entity.> The essential characteristic of these acts is
that they are objectively voidable, i.e., there is no inquiry to determine whether such acts
did indeed adversely affect the creditors.>® Merely demonstrating the existence of one of
the requirements of an applicable norm serves to void the transaction. Doctrine affirms

that in these instances, prejudice is absol utely assumed.>

The essential requirement for voiding a transaction is that it was conducted during the
period of scrutiny. The law stipulates that the transfer of assets without consideration as
well as accelerated payments are voidable per se.™ Accelerated payments are payments
made on debts that did not become due and payable until after the debtor is declared
bankrupt. Doctrine indicates that this rule is applicable regardless of whether the creditor

discounted the amount due.® Secured debts that are paid prior to becoming due are

®2 «“The voiding of a transaction during bankruptcy is ajudicial pronouncement that allows the creditors to
ignore the fact that a particular transaction was conducted, permitting them to act as if it never transpired;
however, that does not mean that such transaction was not perfectly valid between the debtor and the
creditor.” (Decision, Suprema Corte de Justicia de Buenos Aires, July 11, 1991, “Papalardo, Luis Jorge —
su quiebra.)

% «The voiding of a transaction during bankruptcy renders certain transactions, which are presumed
fraudulent or that improperly accord benefits to third parties, inoperative vis-&vis the remaining creditors.”
Decision, Camara Comercia de BahiaBlanca, Salall, February 6, 1997, “Santarelli, Horacio”.

* Rivera, Roitman, Vitolo, supra, Vol. 11, p. 175.

% “The transactions are perfectly valid and effective, not only between the parties but also vis-&vis third
parties, except for the remaining creditors.” Grillo, Horacio Augusto, “Periodo de sospecha en la
legislacion concursal™, p. 45.

* Rivera, Roitman, Vitolo, supra, Vol. I1, p. 177.
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excluded from the definition of accelerated payments. Thisis alogical position because
in the event the payment of such secured debt were declared void, the secured debt itself
would still be chargeable against the bankruptcy estate, duly guaranteed by the

corresponding security interest or mortgage.

Paragraph 3 of Article 118 provides an important example of a transaction that is
voidable per se: “the creation of a mortgage or any other preference with relation to an
obligation that is not due and payable.” Lega scholars interpret the reference in the law
to an obligation that is “not due and payable” as excluding mortgages or security interests
that guarantee debts that are due and payable at the time the security is given. According
to doctrine: . . . this has been done to facilitate renegotiations between the debtor and its
creditors, which many times were complicated by the automatic prohibition imposed by

Article 122 of Law No. 19551.”°'

Mortgages and security interests created or promised prior to the scrutiny period are not
affected either, regardless of whether such guarantees are registered subsequently.
Similarly, guarantees that replace or substitute existing mortgages or security interests are

not affected, provided they are equivalent to the original guarantees.

The judge may void a transaction sua sponte or at the request of the interested parties or

trustee.

* Rivera, Roitman, Vitolo, supra, Vol. I1, p. 178.



b. Acts Voidable as a Result of Having K nowledge of Non-Payments

Article 119 of the Bankruptcy Law governs certain acts affecting creditor rights that are
not encompassed by Article 118. Such acts are voidable provided three basic conditions

are met.

First, the transaction must be conducted within the scrutiny period. Second, the bankrupt
entity’s contracting party must have had knowledge of the entity’s insolvent state at the
time of the transaction.® Third, the transaction must have adversely affected the

creditors.®

The Bankruptcy Law requires the trustee to initiate the process of voiding the transaction
in question, after obtaining the approval of the majority of the unsecured creditors. If the
trustee fails to initiate the procedure, despite receiving the approval of the creditors, any

creditor may initiate the process after a period of 30 days following such approval.

% For example, jurisprudence has affirmed that “Knowledge of the scarce economic activity and labor
conflicts of an entity that subsequently declares bankruptcy, the assumption by the defendant of the
wages/salaries due the personnel of the first party and the purchase of the property where sold property was
stored are indicative that the purchaser knew, at the time it entered into the agreement, that the seller had
ceased to pay its obligations, which fact shall be considered with the degree of seriousness the case
requires.” (Decision, Camara Nacional Comercial, Sala C, December 30, 1994). However, jurisprudence
requires that the evidence to prove such knowledge must be serious and well founded. “The necessity of
providing transactions with sufficient legal security and of avoiding actions meant to defraud creditors by
unscrupulous means has resulted in voiding transactions during a bankruptcy proceeding only when it has
been proven that the contracting party had knowledge that the debtor had stopped paying its obligations; a
presumption of such fact is insufficient. In light of the fact that it is difficult to obtain direct proof,
knowledge of the debtor’s insolvency—for purposes of voiding the underlying transaction—may be based
on circumstantial evidence that should be plural, precise, serious and logical. Otherwise, the transaction
should stand.” (Decision, Camara Comercia de San Nicolas, May 14, 1996.)

% «Prgjudice to the creditors must be defined (an essential requirement to void a transaction) as the
reduction or decrease in the assets used to guarantee the debtor’s obligations as a consegquence of the
debtor’s actions to compromise its ability, or more precisely, to make it impossible to service its debts, or
eroding the principle of creditor equality if the entity does not have sufficient assets to satisfy its
liahilities.” Grillo, supra, p. 111.



Once a security interest or a mortgage is voided in accordance with the foregoing
procedure, lesser creditors, i.e., creditors that received an interest or mortgage over the
same asset granted after the voided guarantee, do not benefit from the fact that the
preceding interest or mortgage was declared void. Rather, they retain the right to receive
the monies from the sale of the asset in question after discounting the amount of the debt
declared void (Bankruptcy Law, Article 123). The system operates as if the privilege
were not voided with the quintessential difference that the monies to satisfy such debt are
not paid to the creditor; they become part of the bankruptcy estate. Thisisaresult of the
fact that Argentine law permits the creation of several security interests, be they
mortgages or otherwise, on the same asset. Such multiple interests are governed by the
date of the creation thereof, which constitutes the “degree.” Typicaly, if a first-degree
security interest is cancelled or void, the second degree advances to replace it in terms of
priority. The rule discussed above, however, prevents such advancement: the amount of

the debt isintegrated into the bankruptcy estate for the benefit of the remaining creditors.

The ability to void transactions expires three years as of the bankruptcy order. If a party
is stripped of a security interest, it may only file a claim for verification as an unsecured
creditor. However, if it is determined that the underlying transaction was entered into for
the explicit purpose of increasing the debt of the bankrupt entity or to affect adversely the
rights of other creditors, the contracting party is rendered a “responsible third party” in
the bankruptcy and loses all rights to participate in the proceeding (Bankruptcy Law,

Article 173).



3. Effectsof Bankruptcy

Bankruptcy affects the debtor in various ways.

a. Personal Effects

The Bankruptcy Law provides that until the general report is filed, the debtor and its
officers and directors may not travel abroad without approval of the court. This
prohibition assures that the debtor is present to assist with the bankruptcy procedure and

to allow it to submit any information required.

b. Transfer of Control

The principal effect of bankruptcy is that the debtor is no longer permitted to administer
its assets, which implies that they will be sold to pay the creditors. This transfer of
control prevents the debtor from depleting the assets. The trustee assumes control of the

debtor’s assets, and any act committed by the debtor is void.®

The trustee shall also receive and review the debtor’s correspondence. Mail is opened
before the debtor or the judge. The trustee shall only deliver to the debtor letters of a
strictly personal nature (Bankruptcy Law, Article 114). The trustee shall serve an order

upon the postal service mandating that the debtor’s correspondence be delivered to him.

0 «The effects of transfer of control from the debtor are effective immediately, independently of the
ignorance or good faith of the third parties.” Decision, Camara Nacional en lo Comercial, Sala D, March
31, 1993.
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4. Effectson Pre-Existing L egal Relationships
Once a debtor becomes bankrupt, al of its debts shall be verified during the bankruptcy
proceeding. The Supreme Court of Justice of the Nation defines the verification process
as‘“...aprocess of review to alow the claims submitted by the creditors to be classified
vis-aVis the debtor and the remaining creditors by ranking such claims, and to permit the
creditors the right to participate in the deliberations and votes related to the settlements
proposed by the debtor and to receive the percentage of the bankruptcy estate to which

they are entitled . . .»%

Creditors with security interests, mortgages and warrants shall aso file their claims for
verification because the payment of such clams reduces the bankruptcy estate.
Consequently, the remaining creditors desire to examine such clams for purposes of

possibly opposing the verification thereof.

a. Conversion to National Currency

Article 127 of the Bankruptcy Law provides that debts contracted in foreign currency
shall be claimed in the legal tender of Argentina. The creditor has the option of
converting the debt by applying the exchange rate in effect on the date the bankruptcy
order isissued or on the date the debt became due and payable, provided the debt became

due prior to the issuance of the order.

¢! Corte Suprema de Justicia de la Nacion, Fallos: 302:1058, El Derecho, No. 91, p. 715.
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The purpose of converting the debt isto provide equal treatment to all creditors. Doctrine
indicates it would be unfair to the remaining creditors to allow the filing of claims
denominated in foreign currency: such claims may increase or decrease during the course
of the bankruptcy proceeding depending on fluctuations in the corresponding exchange
rate, thereby creating uncertainty for all participating creditors.®> The constitutionality of
this conversion requirement was challenged, and the Supreme Court of Argentina upheld
the norm stating, “the reason for converting debts denominated in foreign currency is to
render them sums certain jointly with debts denominated in the nationa currency as of

the date of the bankruptcy order.”®®

b. Date Debts are Deemed Due and Payable

Article 128 of the Bankruptcy Law stipulates that the debts of the bankrupt entity, both
secured and unsecured, shall be deemed due and payable as of the date of the bankruptcy

order. Again, the underlying purpose of thisruleisto afford all creditors equal treatment.

C. Staying Accrual of I nterest

The issuance of the bankruptcy order stays the accrual of all interest. As with the

acceleration of debts, the goal isto treat al creditors equally.

Notwithstanding, ordinary interest accrued after the bankruptcy order on secured debts

may be claimed to the extent of the value of the asset guaranteeing the debt. As such,

%2 Rivera, Roitman, Vitolo, supra, Val. I, p. 254.

% Decision, Corte Suprema de Justicia de la Nacion, May 21, 1983, “Bernalesa SRL.5/ quiebra”.



secured creditors or creditors with a warrant are not affected by the tolling of ordinary
interest; however, interest imposed on late payments and interest considered a penalty
shall be tolled.** Ordinary interest continues to accrue to preserve the security afforded

by guaranteed debts.®

d. Compensation

Article 130 of the Bankruptcy Law establishes that compensation may only be pad if
such compensation was generated prior to the bankruptcy order. This implies that
reciprocal debts between a debtor and creditor must be due and payable prior to the

bankruptcy order; otherwise, the system would favor one creditor over the rest.

e Ancillary Jurisdiction

Article 132 codifies one of the basic consequences of considering the bankruptcy
procedure as a unitary process during which all issues related to the debtor are reviewed
and resolved. It provides the bankruptcy court with the ancillary jurisdiction required to

address all such issues.

Article 132 provides that the bankruptcy court shall hear all actions initiated against the

assets of the debtor, except expropriation cases. Lawsuits in progress shall continue until

% «“The mortgage creditor, as well as the secured creditor, are not subject to the rule staying accrual of
ordinary interest, but may not collect interest on late payments and interest considered a penalty.”
(Decision, Camara Nacional Comercial, Sala D, October 25, 1983.)

6 «A security interest that is not afforded the corresponding privilege and preference in bankruptcy is
rendered meaningless and useless; the guarantees such interests were meant to provide would be frustrated
by an emergency confronting the creditor: the debtor’s insolvency.” (Decision, Corte Suprema de Justicia
delaNacion, November 12, 1981.)
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the bankruptcy order is issued. During this period, no new complaints or foreclosure
actions may be filed. Jurisprudence stipulates that such ancillary jurisdiction extends to

collection of secured credits.®

f. Third Party Property Possessed by the Debtor

Article 138 addresses the situation of third parties who have delivered assets to the debtor
without intending to transfer title of such assets to the debtor.®” Such third parties may
file a request for the restitution of assets, provided they submit proof of ownership

thereof.

Article 139 also stipulates that third parties that delivered assets to the debtor with the
intention of transferring title thereto may file for return of the assets in question provided
the debtor took possession thereof without performing the terms of the applicable

contract, and provided no other third party has acquired a security interest over the assets.

5. Effectson Specific Legal Relationships: Contracts Being Perfor med
Article 143 provides that if a contract is being performed at the time a debtor is declared
bankrupt, and if the debtor has performed under such contract, the other party thereto

shall similarly perform. If the other party performed under the contract in question, but

86« .. once abankruptcy order issues, the court has ancillary jurisdiction over al suits brought against the

debtor related to the assets thereof as well as any actions to enforce security interests that are not excluded
from application of the law.” (Decision, CNEC Com., Salalll, April 16, 1980.)

%7 «“The mere inclusion of the asset in the bankruptcy estate provides standing to file the motion, provided
the debtor did not have ownership rights to the asset.” Negre de Alonso, Liliana, “La quiebray los bienes
de terceros en poder del falido. En especia contrato de maquila’, Cuadernos de la Universidad Austral,
No. 3.
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the debtor did not, the contracting party shall file its claim for verification during the
bankruptcy proceeding. If neither party performed, the contracting party may request
termination of the contract. In such case, the judge shall decide whether any pending

contract should remain in force.

6. Extension of Bankruptcy
The Bankruptcy Law provides several instances in which bankruptcy may be extended to

third parties.

Most common is the application of bankruptcy to all shareholders with unlimited

responsibility in a corporation.

Article 161 provides three instances in which responsibility is extended to third parties.
Such third parties include: a) those who derive persona benefit, to the detriment of the
creditors, while ostensibly acting in representation of the debtor; b) any corporation that
controls the debtor, defined as a corporation that owns, directly or indirectly, sufficient
participation to direct the actions of the debtor; and c) persons with commingled assets
with the debtor to such degree that the assets and liabilities of each entity cannot be
distinguished. In the last example, bankruptcy is not extended to the third party because
such party desired to benefit from the debtor’s situation, but rather because such party is
unable to differentiate between its assets and liabilities and those of the debtor. However,

the commingling must be significant and must extend to both assets and liabilities.®®

® Decision, Camara Comercial de Concordia, Sala I11, March 13, 1997, “Bertoni Hnos SRL. Concurso
preventivo, hoy quiebra”.
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7. Continuing the Business of the Debtor
The Bankruptcy Law authorizes the trustee to continue operating the business of the
debtor or a particular location thereof only if interrupting such operations would greatly

prejudice the interests of the creditors.*

Within 20 days of accepting the position, the trustee shall indicate whether he opines that
the business should continue operating, the basis for his determination and the related
requirements. Law No. 25589 provides that in formulating his opinion, the trustee shall
consider any formal request submitted by the employees of the company, provided such
employees congtitute two-thirds of the workers or the beneficiaries of labor credits.
During the period of continued operation, such employees shall act as a labor
cooperative. (Article 190 of Law No. 24522, as amended by Article 21 of Law No.

25589.)

The judge may grant the trustee’s request to maintain operations if he determines that
terminating the business would result in a significant reduction in the value of the assets
or interrupt a productive cycle that can be completed, such as a harvest. The order shall
explain the underlying reasons and shall include information concerning how such

operations shall be continued and the related requirements. A co-manager, with

% «\When promulgating bankruptcy laws, the national legislator has contemplated the social impact the
closing of a company may have. In light of new societal needs, and of interests that require renewed
regulation, the Bankruptcy Law expressly provides for the temporary or indefinite operation of an
enterprise.” (Decision, Cdmara Comercial de Junin, February 24, 1980.)
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appropriate management powers, may be appointed to administer the facilities. If the

continued operations are not profitable, the judge may terminate them.

8. Impact of Continued Operationson Secured Debts
The decision to continue the debtor’s operations impacts secured debts. Article 195 of
the Bankruptcy Law stipulatesthat if a secured debt is not yet due and payable, regardless
of the fact that the bankruptcy order renders all debts due, creditors with a security
interest or mortgage may not demand payment if the trustee makes subsequent payments

in atimely manner, i.e., prompt payment of interest on amortized loans, etc.

9. “Informative Period” of Bankruptcy Proceeding
Article 200 of the Bankruptcy Law creates an “informative period” during the bankruptcy
proceedings subject to the same procedures as the verification of claims in a preventive
reorganization (see Section I11.A.2.d.ii, supra). The only difference is that during the
preventive reorganization, the claims are verified to determine whether the required
majority of each class has voted to accept the settlement agreement proposed by the
debtor or by an interested third party in the event of cram down; whereas, during a
bankruptcy proceeding, the verification of the claim is to classify each debt and
determine the percentage of the liquidated proceeds each creditor shall receive.
Jurisprudence clearly states that debts guaranteed by security interests and mortgages

shall be verified in bankruptcy.™

"0 «Debts that are guaranteed by a mortgage or security interest shall be subject to the verification of claims
mandated by former Article 194, and now current Article 200 of the Bankruptcy Law.” (Decisions, Camara
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10. Liquidation and Distribution: Deter mination of Form of Liquidation
The trustee shall submit a report on the composition of the assets and the best manner of
liquidating such assets. The Bankruptcy Law establishes a clear preference for
liquidation that permits the business to continue operations under a third party. Article
204 creates an order of priority for the sale of the debtor’s assets, stipulating that initially,
the company should be offered for sale as a single unit. If thisis not possible, and if the
operation of the company was not continued, the assets of the debtor should be offered as

apackage. Finaly, individua assets should be offered.

Although the trustee prepares the report concerning the proposed manner of selling the
assets and the estimated value of each, the judge makes the final decision on the
liquidation of the company. The judge is authorized to choose an approach that combines

any of the possibilities discussed above.

Jurisprudence indicates that the creditors lack standing to object to the liquidation method

dictated by the judge.”

Nacional Comercial, Sala E, December 30, 1982, “Flores S.A. financiera su quiebra’; Camara Nacional
Comercial, SalaC, June 7, 1982, “Exprinter S.A. Cia. Financiera c/Y arnazian, Ramoén Sy otros”.)

™ «The determination by the presiding bankruptcy judge concerning the manner in which the debtor’s
assets shall be liquidated may not be appealed by the verified creditors because they lack standing to do
s0.” (Decision, Camara Nacional Comercial, Sala A, December 6, 1994, “Papel del Tucuman®.)



11. Sale of the Company
If the judge determines that the company or an establishment thereof shall be sold, the
asset shall initially be appraised. The asset may be sold at public auction or during a bid
process; only cash payments shall be accepted. Article 206 indicates that if the company
itself is to be sold, debts guaranteed by a security interest or a mortgage shall be paid
preferentially from the sale proceeds. Thus, the sale price cannot be less than the sum

total of the debts guaranteed by a security interest, a mortgage or a special privilege.

Article 209 of the Bankruptcy Law allows privileged creditors, regardless of whether the
underlying debts thereof are guaranteed by security interests, mortgages, warrants, or
maritime or aircraft mortgages, to require a special reorganization in situ rather than a
preventive reorganization.”> Such specia reorganization affords the preferred creditor
with a verified clam to foreclose on the asset that secures its debt in a procedure
independent of the bankruptcy proceedings. The proceeds of the foreclosure shall be

used to pay the secured debt.

Article 207 stipulates that if the foreclosure of individual assetsis deemed prejudicial, the
trustee may pay the secured creditors in question with the proceeds obtained from the

reorganization or from third parties interested in acquiring the particul ar asset.

"2 «“The creation of a special reorganization in accordance with Article 209 of the Bankruptcy Law provides
creditors with mortgage or security interest guarantees the ability to liquidate quickly the assets used as
security without having to wait for the sale of the remaining assets in the bankruptcy estate.” (Decision,
Cémara Comercia de Rosario, Salalll, August 6, 1997, “Magnano, Daniel s/ quiebra’.)
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Article 210 prescribes that the provisions of Article 24 of the Bankruptcy Law shall be
applicable to bankruptcy proceedings: the payment of secured debts may be stayed for a

period not to exceed 90 days; however, interest on such debts shall be guaranteed.

Unlike other creditors, secured creditors may acquire the assets of the debtor in

satisfaction of the corresponding debt.

12. Paymentsto Creditors
Article 218 of the Bankruptcy Law mandates that upon ten days of the approval of the
fina sale of the debtor’s assets, the trustee shall file a report containing a detailed
accounting of the actions taken and the proposed distribution of the sale proceeds to the
various creditors in accordance with the rank and privileges of each. Once the
distribution plan is approved, the corresponding amount shall be distributed to each
creditor. If the creditor does not collect its alotted payment within one year as of the
date the distribution plan is approved, its right thereto expires based on its negligence

(Article 224).

13. Termination of Bankruptcy Proceedings
The termination of the bankruptcy proceedings concludes the debtor’s state of bankruptcy
and non-payment as well as the effects thereof on the debtor’s person and assets. The
debtor recuperates the ability to manage and sell his assets freely. There are various

mechanisms for terminating a state of bankruptcy.
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a. By Agreement

The debtor and the creditors may reach a settlement agreement, which agreement does
not require court approval. To be binding, al verified creditors (including secured
creditors) must accept the settlement agreement, and such unanimous acceptance must be
manifest during the verification of claims (Article 225). The agreement ceases all
restrictions imposed on the assets in bankruptcy; however, the acts undertaken by the
trustee until the reaching of the settlement shall be valid and enforceable. The debtor’s
right to sell and manage its assets is restored, the ancillary jurisdiction of the bankruptcy
court is extinguished, the trustee shall no longer be entitled to receive and review the
debtor’s correspondence, and the legal proceedings against the debtor that had been

stayed may continue.

b. Complete Payment

The complete payment of the debtor’s obligations is another method of terminating
bankruptcy proceedings. This method is applicable if there are sufficient assetsto pay all
verified claims as well as the costs of the bankruptcy action. Any remaining assets shall
be used to pay interests the accrual of which was stayed as a result of the proceedings.
The effects of such complete payment are the same as reaching the settlement agreement

discussed above.

C. Shutting Down for Final Distribution

The shutting down of the debtor is a provisional measure that is taken if all of the assets

thereof are sold or foreclosed and the resulting proceeds are not sufficient to cover all of
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the debtor’s obligations. The shutting down stays the liquidation procedure until
additional assets, if any, may be located to continue paying the remaining debts. As such,

the bankruptcy effects imposed on the debtor remain in force (Article 230).

If new assets are located, the bankruptcy proceedings are reinitiated for purposes of

liquidating such assets and continued servicing of the outstanding debts.

d. Termination of Proceedings

If the bankruptcy proceedings are concluded for a period of two years without being
reopened, the judge shall declare the termination of the bankruptcy. The underlying
purpose of the termination is to avoid maintaining the bankruptcy proceedings open
indefinitely. The new law decreased the period from ten to two years to allow the debtor
to recover from the bankruptcy. The effects are the same as described in the foregoing

sections on settlement agreement and complete payments (Article 231).

e. Shutting Down Debtor for | nsufficient Assets

Shutting down the debtor for insufficient assets is effected when it is obvious that the
debtor lacks the assets required to service his debts. The bankruptcy effects remain in
full force, as they do when a debtor is shut down for final distribution. According to
jurisprudence, “only the liquidation stage is shut down for insufficient assets, but the

bankruptcy proceedings are not terminated.””® Shutting down for insufficient assets

"3 Decision, Camara Comercial de Rosario, Salal, May 10, 1993, “Muzzillo, Maria, quiebra’.
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presumes the presence of fraud; thus, the judge shall notify the criminal authorities

accordingly (Article 233).

C. Small Reor ganizations and Bankruptcies

Law 24522 introduced the concept of small reorganizations and bankruptcies for those
debtors that are not considered large business entities. To qualify for a “small”
reorganization and bankruptcy the claims filed shall not exceed 100.000 Argentine
pesos; " there shall be no more than 20 creditors; or the debtor shall have no more than 20
employees. Any of the foregoing conditions shall allow the debtor to apply the

provisions of Articles 288 and 289 of the Bankruptcy Law.

Legal scholars indicate that the small reorganization and bankruptcy proceedings are
substantively identical to preventive reorganization proceedings, except that the debtor is

not required to file as many documents.”

V. PRIVILEGES: STATUSOF SECURITY INTERESTS

A. Definition

Article 3875 of the Argentine Civil Code defines a privilege as the right accorded by law

to one creditor to be paid before another creditor.

™ When Law No. 24522 was promulgated, the peso was at parity with the US dollar. Such parity
terminated in January 2002. As of March 1, 2002, the Argentine peso was worth slightly less than US$
0.50.

™ Rivera, Roitman, Vitolo, supra, Val. I11, p. 454.
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The Bankruptcy Law attempted to unite and rank all the privileges available under

Argentine law.

B. Operation of Privileges
The law creates three distinct privileges: specia privileges, costs of preservation and

justice; and general privileges.

The Bankruptcy Law indicates that debts with special privileges to the monies produced
by certain assets indicated in Article 241, i.e., a security interest or mortgage, shall be the
first to be paid. However, the costs of preserving, storing and selling such assets shall be

deducted from the debt amount (Article 244).”

After the specia privileges, the so-called costs of preservation and justice, formerly
known as the costs related to the bankruptcy proceedings, are paid. Such costs are
incurred after the bankruptcy order is issued and as a consequence of such order (Article

240).

Thereafter, the general privilege debts are paid. Such debts are not secured by a specific

asset, but the Bankruptcy Law recognizes that they have priority over unsecured debts.

76 «Claims with special privilege are paid before the claims of other creditors from the proceeds of the sale
of the asset given as security. The only preferred creditors related to such claims are designated in Article
244 of Law No. 24522, which stipulates that prior to paying such preferred claims, the costs of preserving,
storing, managing and selling the asset shall be deducted from the sale proceeds. (Decision, Camara
Comerciad de La Plata, Sadla |, October 31, 1996, “Banco Platense S.A. ¢/ CIDEVI S.A., gecucion
hipotecaria”.)
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Unsecured debts are not guaranteed by a special or general privilege and are the last to be
paid (Article 247). If there are insufficient funds to pay the genera or the unsecured
debts, such obligations shall be prorated on the basis of the available monies (Article

249).

C. Special Privileges: Security Interests, Warrants and Documentary Credits

Article 241 establishes the debts guaranteed by special privileges. If there are two debts
of the same class guaranteed by the same asset, such debts shall be prorated on the basis
of the proceeds derived from the sale thereof (Article 243). Notwithstanding, Article 241
provides that security interests shall be governed by the terms of the instrument that

created them.

The resulting confusion in establishing preference among specia privileges raised doubts
concerning the true value of the security interests, particularly in light of the fact that
Article 241 ranks security interests and mortgages fourth in terms of preference, giving
priority to: a) costs related to the construction, improvement or preservation of the asset
in the debtor’s possession; b) labor credits for the past six months, including
unemployment compensation—these credits only have preference with regard to
commodities, raw materials and machinery owned by the debtor that are located on the
debtor’s premises; and c) taxes levied on specific assets. In fourth place, Article 241
places “debts guaranteed by a mortgage, security interest, warrant, and corresponding

debentures and negotiable instruments with special or floating guarantees.”
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Doctrine indicates that the reference to “specia” rules in Article 243 permits application
of Article 3889 of the Civil Code, which provides that a security interest establishes the
right to receive payment with preference over other creditors. On the basis of this
interpretation, legal scholars affirm that the payment preference afforded a secured debt
is only affected by construction or preservation credits related to the underlying asset if
the secured creditor had knowledge of the existence of such credits at the time its security

interest is established (Civil Code, Article 3902).”"

This interpretation has been ratified by jurisprudence that affirms that «. . . the payment
preference afforded a secured debt is only displaced by the wages and salaries paid for
purposes of preserving the assets offered as security” (Camara Nacional Comercial, Sala
D, Decision dated July 18, 1997, in “Cayetano Gerli S.A. quiebra’. See also, decision of
the Camara de Trenque Lauqguen dated February 19, 1995.). In the case of warrants, the
same interpretation serves to affirm that the law governing such instruments, Law No.
9643, creates a privilege superior to any other preference, only subject to the deposit fees,

rights and sales commissions.

In the special case of documentary credits, when the bank pays the beneficiary, the bank
retains the documents evidencing the commodities in question. |f the client applying for
the credit fails to satisfy its obligations, doctrine indicates that “the bank, as objective

owner of the assets, may sell such goods. Although this is not a security interest in its

" Rivera, Roitman, Vitolo, supra, Val. I11, p, 270.
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