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FOREWORD 1

. INTRODUCTION 2

1. Purposeisto give practical aspects of organizing a multi-owner
businessin Mexico. 2

2. Radical new legal world for thosetrained in the common law. 3
a. “Jurisprudencia” of the Mexican Supreme Court plays
alimited role. 3
b. Academicians play a more important rolethan in the U.S. 4
c. Codes (codigos) are controlling. 4
d. Formalism reigns supreme. 4

3. Importance of understanding M exican business culture. 5
a. Demographics of Mexico 5
b. Business culturerooted in history and religion. 5
c. National prideisa factor. 5
d. Religion plays a part. 6
e. Family structureisimportant. 6
f. Proper etiquette isimportant. 6
g. Advantage of a national as a participant. 6

[1. BUSINESS ORGANIZATIONSIN MEXICO: A GENERAL OVERVIEW 7
4. Motivationsto form business or ganizations (sociedades mercantiles).
7
5. “Sociedades mer cantiles” arelegal entities
(personas morales) -- artificial persons created by operation

of federal law.7
6. Organizational law isfederal, not state. 7
7. Nationality of the company iscritical. 8
8. Thereare six different “sociedades mer cantiles”. 8

9. “Sociedades mer cantiles” have attributes of both U.S.
cor porations and partner ships, but are not identical with either.

10. “Sociedades mer cantiles” divided into “intuitu per sonae”
and “intuitu capitalis” types. 9

[11. THE MEXICAN CORPORATE ENVIRONMENT 9
11. Publicly held companies are newcomersto the Mexican
business culture. 9
12. Thevast majority of the companiesin Mexico are incor por ated

as a sociedad anonima 9
13. Thereremain afew special circumstances when a structure
other than an S.A. organization isadvisable. 10

14. Significant differences between M exican companiesand U.S.
cor porations. 10
a. The decision making process in Mexican companies usually
restswith only a few of its members. 10



b. Minority rights of shareholders (socios) are seldom recognized.
11

V. IMPORTANCE OF CLASSIFICATION AS COMMERCIAL 11
15. Commercial law and civil law distinguished. 11
a. Classification as being “commercial ” is determined by

Federal (not state) law. 11
b. Mexican statutes define “commercial ” acts: 11
c. Statutory definition of merchants. 12

16. Coverage of commercial law is extensive. 13
17. Special procedures applying to the “commercial.” 13
a. Special procedural rulesfor “commercial ” litigation. 13
b. Commercial customs and practices are a source of law.13
c. Commercial (business) organizations have certain
duties as merchants. 13
18. Civil laws and commercial laws may not necessarily
coincidein their respective applicablelegal principles. 14

V.THE LIABILITY SYSTEM 14
19. Limited liability (for the intuitu capitalis) vs. unlimited

liability (for theintuitu personae) companies. 14

a. Unlimited liability of “socios” for the debts of certain
companies of “intuitu personae” type. 14

b. Limited liability of “accionistas” and “socios” of
other companies of “intuitu capitalis” type. 14

c. Mixed system 14

d. “Sociedades Cooperativas” may elect. 14

e. Responsibility of “socios” for company debts is secondary. 15

f. The “alter ego” doctrine has been given only limited
recognition in Mexico. 15

VI. CHARACTERISTICSOF MEXICAN BUSINESS ORGANIZATIONS 15
20. Common characteristics of all Mexican companies. 15
a. Minimum number of members or shareholders -- at least two. 16
b. Autonomy of the business organization's assets. 16
c. Management structureis determined by the “Escritura
Congtitutiva” (E.C.). 16
d. Duration of the business organization. 16
e. Transferability of ownershipinterests. 17
f. Commercial nature of activities. 17
g. Common rulesfor the distribution of gainsand losses. 17
h. Legal mandatory reserve and other provisions for
the protection of the company's capital. 17
. Representation of the company. 17
J. Process of incorporation requires certain fundamental
formalities. 18



21. Theprincipal features of six formally organized types of
Mexican businessorganization. 18
a. “Sociedad en Nombre Colectivo” (S.N.C.). 18
b. Sociedad en Comandita Simple (S.en C.S.). 19
c. Sociedad de Responsabilidad Limitada (S. deR.L.). 19
d. Sociedad Anénima (S.A.). 19
e. Sociedad en Comandita por Acciones (S. En C. por A.) 20
f. Sociedad Cooperativa. (S.C.). 20
22. Joint ventures (asociaciones en participacion) exist, without
having a separ ate legal identity. 21

VIl. CREATING A MEXICAN COMPANY 21
23. All business or ganizations must observe the formalities
of contract. 21
24. The“escrituraconstitutiva” (E.C.) iscomparabletothe
articles of incor poration and bylaws of a U.S. cor poration.
21
25. Certain contract principles apply tothe E.C. 22
a. Consent and consideration necessary. 22
b. Other formal requirementsfor validity. 23
i. Legal capacity to contract required by the
“socios.” 23
ii. Other disabilities. 23
iii. lllegality an impediment to avalid E.C.. 23
c. Thereisadistinction between void (inexistentes) and
voidable (anulables) companies. 24
d. Procedurefor declaring an “Escritura Constitutiva” invalid. 24
26. Proceduretoform abusinessorganization. 24
a. Six stepsin the “simultanea” organizational process. 25
b. Two of these procedures are considered essential. 25
c. The characteristic of having a legal personality is not
exclusive to the registered companies. 25
27. Selecting the type of business organization -- almost always
an SA. 25
28. Preliminary considerationsin formulating the “Escritura
Constitutiva.” 26
a. Preliminary agreement between “socios”. 26
b. Conflicts of law possibilities. 26
c. Preliminary agreement amongst “socios” is non-binding on
third parties. 26
d. Legal forms provided by the notary public are often used for
the standard provisions of the E.C. 27
29. Statutory requirementsfor the “Escritura Constitutiva.” 27
a. LGSM (Ley General de Sociedades Mercantiles)
requirements tend to make the E.C. an extensive document.

27



30.

31.
32.

33.

i. Name, nationality and domicile of the individuals or
legal entities who are founders of the company; 27

ii. Purpose of the company; 27

iii. Name of the company;, 27

iv. Duration of the company; 27

v. Amount of capital; 27

vi. Contribution to capital by each of the”socios”. 27

vii. Domicile of the company; 28

viii. Procedure for administration and the powers
enjoyed by the administrators; 28

iX. Appointment of administrators and designation of
the persons who will be legal representatives of

the company; 28
X. Method of sharing profits and dividing losses
among the members; 28

xi. Amount of the reserve fund; 28

xii. Causes for premature dissolution of the
company;, 28

xiii.The procedure for winding-up of the affairs of the
company and either the designation of
liquidator (s), or the method for the appointment of
liquidators. 28

b. Minimum content of E.C. (for all six companies). 28

c. Additional requirementsin the E.C. of an S A. 28
Mexican contrasted with U.S. procedurein charter documentation.

29
“Socios” may havetheright to require necessary formalities. 29
It isnecessary that the E.C. bein Spanish and properly notarized.
29
Role of the “notario publico” (NP). 30
a. Commissioning of an NP is controlled by statute. 30

b. The NP doesnot act as a lawyer for individual parties. 30

c. The NP may facilitate theincorporation processin
practical ways. 31

d. Feesof the NP may be limited by applicable law. 31

Procedure for the “constitucién ssimultanea” method of creation. 31

a. Foreign “socios” appearing personally before the NP must
be properly immigrated. 31

b. Formal power of attorney required of representatives at
organizational meeting -- mere proxy (carta poder)
not enough. 31
i. Power of attorney must satisfy Mexican law. 31
ii. Problem of using a lay notary publicinthe U.S. 32
iii. Procedure of protocolization. 32

c. Possibility of using Mexican consular officials. 32

d. Other common procedures at inception of company. 33



35. Threemain administrative permitsor registriesrequired
during theincorporation and initial start-up
of a Mexican company. 33
a. Permit fromthe Foreign Relations Ministry. 33
i. “Clausula deexcluson”. 33
ii. “Clausula Calvo™. 34
iii. Approval of company name necessary and gives
certain exclusive rights. 34
iv. Incorporation must be completed within 90 days. 34
b. Registration with Mexican Treasury Department. 34
i. Tax identification number assigned must be used. 35
ii. Other procedures. 35
c. National Registry of Foreign Investment and National
Commission of Foreign I nvestment. 35
i. Strict time periods. 35
ii. Annual filing of changes required. 36

VIII. REQUIRED ELEMENTSOF THE “ESCRITURA
CONSTITUTIVA”--E.C. 36

36. Who may be a “socio” of a Mexican company. 36
a. Limitationsasto minors. 36
b. Limitations asto corporations and other legal entities. 36

c. Requirement of plural participation. 37
d. Mexican nationality may berequired. 37
e. The participation of foreign capital does not necessarily
determine the nationality of a company. 37
37. Purpose of the company must be stated. 37
38. Name of the company. 38
a. Two systems of naming -- “razon social ” and
“denominacion social.” 38
b. An S.A. operates by definition under a “denominacién social.”
38
c. Business name other than corporate name permissible. 39
d. Name of an individual in corporate name or in business
name may create personal liability. 39
39. Duration of the company. 39
40. Amount of capital 40
a. Minimum requirements. 40
b. Restrictions on non-cash contributions of “socios”. 40
c. Special requirement of “Sociedad de Responsibilidad
Limitada” (SR.L). 40
d. Liability for failure to meet capital requirements. 40
41. Capital asexpressed in the E.C. can be changed only by
special procedures. 41
a. Amendment of the amount of capital of an S.A requires



a super majority vote of the “accionistas”. 41
b. Reduction in capital requires notice to creditors,
judicial hearing and protection of minority “socios”. 41
42. Variable capital companies. 42
a. Variable capital companiesrequired to have minimum
capital as specifiedin the E.C. 42
b. Increasesor decreasesin capital are subject to
provisonsof E.C. 43
c. Special provisions pertaining to variable capital
companies. 43
d. Variable capital characteristic must appear in name of
company. 44
43. Contributionsto capital by “socios” essential to the creation
of a company.44
a. Contributions (aportaciones) of “socios” are usually
expressed in cash, but can bein kind, or even by labor. 44
b. Various minimum requirements. 44
c. Guaranty by “socio” of collectibility of credits. 45

IX. REGULAR VERSUSIRREGULAR COMPANIES45
44. Publicregistration of the E.C. - effect of lack of proper
registration. 45
a. Registration gives status. 45
b. Irregular registration may require dissolution; third parties
in good faith protected 46
c. lllegal provision in an E.C. will not necessarily cause
dissolution. 46
d. Registration isto occur promptly. 46
45. Irregular and de facto companies. 46
a. Declaration of nullity possible. 47
b. Personal liability of “socios”. 47
c. Any “socio” may require proper formalization of a
“contrato social ” containing minimum requirements. 48
d. Third parties may elect between the “contrato social ” of
theirregular company, or general provisions of thelaw. 48
e. Irregular companies are foreclosed from bankruptcy
protections. 48
f. Two different public registries, for different purposes. 438

X. ORGANIZATIONAL STRUCTURE OF THE “SOCIEDAD
ANONIMA”-- SA. 49
46. The capital of an S.A. (and an S. en C. por A.) isrepresented
by shares (acciones). 49
47. “Acciones” must be par value (de valores nominales) and
contain certain detailed information specified by theLGSM 49
48. Limitations and requirements affecting the issuance



49,

50.
51.
52.
53.

55.
56.
57.

58.

59.
60.
61.
62.
63.
. Administration (management) of a company is deter mined

65.

66.

and transfer of “acciones.” .50

Classes of “acciones” per mitted. 50
a. Common stock (acciones comunes u ordinarias). 51
b. Preferred stock. 51
c. Special types of stock. 51
i. “Accionesdegoce.” 51
ii. Acciones de trabajo. 52
iii. Unsubscribed shares. 52
d. Limitation upon discrimination between classes of stock. 52
Preferencerightsin all shareholdersasto new issuances. 52

Payment of interest on shares. 52
Transfer of shares; publicly traded sharesnot addressed. 52
Restrictionson transfer ability of sharespossible. 53
Domicile of the company may have significance legally. 53
Governmental structureof theSA. 54
The accionistas’ meeting -- the highest cor porate authority. 54
Two types of meetings -- general and special -- and general
meetingsdivided into two types 55
a. An ordinary accionistas’ meeting55
b. Theextraordinary “accionistas” meeting. 56
c. Combining ordinary and extraordinary meetings
possible -- the “asambleas mixtas”. 56
d. Differencesin quorum requirements between ordinary
and extraordinary meetings. 56
e. Voting majority requirements. 57

Notice of accionistas’ meetingsrequires extreme formalism. 57
a. Power to call meetings of “accionistas”. 57
b. Actions at meeting limited by notice, absent unanimous
consent of “accionistas”. 58
c. Adjourned meeting notices. 58
Actionstaken without a meeting of “accionistas”. 58

Protocol for meetings. 58

Formal records of meetingsrequired of all “persona moral”. 59
Limited rights of minority shareholders. 59

Proxies per mitted, with exceptions. 60

by itsE.C. and the general provisions of the LGSM. 60

a. Methods of appointment, qualificationsand tenure. 61

b. Protocol for the board of directors (consejo de administracion).

61

Responsibilitiesand liabilities of administrators. 61

a. Personal liability for exceeding authority or conflicts

of interest. 62

b. Limitationson liability. 62

c. Close control of most Mexican companies obviates problems. 63
Delegation of administration to officers. 63



a. Appointment and tenure. 63

b. Both “general” and “special ” officers possible. 64
67. Powersand duties non-delegatable; bond may berequired.
68. Surveillancerequired of S.A.’s- therole of the “comisarios”.

a. The “comisario” isnot a legal representative

(representante) of the company. 65
b. Appointment and tenure. 65
c. Qualifications. 65

X1. REPRESENTATION OF THE COMPANY/AUTHORITY OF AGENTS
69. Authority of agentsto act isnot presumed but must be
established. 66
70. The“administradores” have broad power to bind the company
but thismay belimited in the E.C. 66
a. Two methods of establishing authority to bind the company.
b. Generally, broad delegations of powerswill not be valid.
c. Thereissomeindication that apparent authority is accepted.
d. All purported agency relationships should be carefully
examined and powers of attorney particularly, need to
be formalized. 68
e. International conventions designed to facilitate cross-border
delegations of powers complicate rather than simplify.

R

66

66
67
67

69

f. Use of Mexican consulates recommended for powers of attorney.

69

g. Thedelegator of an agency power must have the power to do so.

69

h. Generally speaking, one should assume that agency
powers cannot be delegated 70

i. Power to alienate the property of the company is particularly
guarded. 70

71. Protocol for establishing agency power s usually involvesa

“notario publico” (NP), or if given in aforeign country,
aMexican counsul. 70

a. Role of the NP for delegations made within Mexico. 70

b. Delegation of agency power made outside of Mexico. 71

XIl. METHOD OF SHARING PROFITSAND DIVIDING LOSSES
AMONG THE “SOCIOS” 71
72. All mercantile companies areregulated asto the

distribution of profits. 71

a. Special rulesfor special companies. 71

b. All “socios” must be treated equally in the distribution
of profits. 71

c. Distributions cannot deplete “fixed” (minimum) capital.

d. “Socios” must approve distribution of profits. 72

e. Liability of those distributing profits contrary to these rules.

71

72



73. Special provisions affecting distributionsby an SA. 72
a. Certain distributions to shareholders may be treated as expense.
72
b. Authority to declaredividends. 72
c. Minority “socios” have no right to demand dividends,
other than those guaranteed by law or by the E.C. 73
d. Personal liability of the “administradores” for dividends. 73
e. Other limitationson dividends. 73

X111. REQUIREMENT OF RESERVE FUNDS 73
74. All companiesarerequired to havereservefunds. 74
a. Enforcement procedures. 74
b. Thereserve may be temporarily regarded ascapital. 74
c. Characteristics of reservefund. 74
d. Permitted use of reserve fund; automatic offset against
dividends from any deficiency in reserve fund. 74
75. Other reservesmay berequired by theE.C. 75

XIV. OTHER REGISTRATION AND LICENSE REQUIREMENTS 75
76. Import/Export programs. 75
a. The “Maquila” program. 75
i. Limitations on domestic sales. 76
ii. NAFTA’simpact unclear. 76
iii. Sub-contractorsmay beused. 76
b. PITEX (Programa De Importacion Temporal Para
Producir Articulos De Exportacion). 76
c. ALTEX (Empresas Altamente Exportadoras). 77
d. ECEX companies (Empresas de Comercio Exterior). 77
77. Health Department requirements. 77
78. Environmental permits.77
79. Special licenses/permits. 78
80. Instituto Nacional de Estadistica, Geografia e Industria- INEGI. 78
81. Labor-related registrations. 78
82. Zoning (zonificacion) of land and municipal license. 78
83. Utilitiesand other services. 78

XV. CAUSESFOR PREMATURE DISSOLUTION OF THE COMPANY 78
84. Mandatory causes of the dissolution of an “intuitu

capitalis” company 78

a. Expiration of the term fixed for the duration of the company; 78

b. Impossibility of continuing the principal business purposeof  the
company or when such purpose has been completed; 79

c. Resolution of the “socios”; 79

d. Non-compliance with the minimum numbers of “socios”
required by law or when all the shares become property of a
single person; 79
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e. Loss of two-thirds of the capital. 79

85. Dissolution of “intuitu per sonae” companies on withdrawal

or death of “socio.” 79

86. Protocol for dissolution; use of liquidators.

87. Effect of dissolution. 79

XVI. LIMITATIONSUPON FOREIGN INVESTMENT

88. The general ruleisthat foreign investment is permitted

except whererestricted. 80

79

80

a. Limitations affect both “direct” and “indirect” investment.

b. Limitationsrange from total exclusion of foreign
investment to limitations as to percentages of ownership.
c. Ownership of real estate for foreign owned companies

when not involved in regulated activity is permitted.

89. Industriesreserved exclusively to the M exican gover nment.
90. Foreign ownership of morethan 49% of companieswith

large assets. 81

91. Activitiesreserved exclusively to Mexicansor to Mexican

companieswith no foreign investors:

92. Activitieswith permitted foreign investment up to a certain

per centage of the corpor ate capital:

a. Upto 10%: Cooperative companies of production.
b. Upto25%: Domestic air transportation; Air-taxi
transport; and Specialized air transportation;

81

81

81

81

c. Upto49%: Multifarious specially designated industries

activities. 82

d. Upto morethan 49% with a favorable decision from the

National Foreign Investment Commission for additional

selected activities. 82
93. Exceptionstotherestrictions. 83

a. National Commission of Foreign I nvestment has

discretion to make exceptions.

b. In certain situations neutral investment (inversién neutra)
isnot counted as part of foreign investment.
i. In companies regarded as fiduciary companies

(fiduciarias). 83

ii. Infinancing institutions lending money for industrial
development, as approved by the “Comision Nacional de

Inversiéon.” 83

83

83

iii. In some other companies with special approval. 83

XVII. FOREIGN COMPANIES 84
94. Definition of a “foreign” company.

a. Foreign companies are merchants (mercantiles) and

subject tothe MCC. 84
b. An adjective legal personality.
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c. A substantive legal personality. 84

95. Requirementsto achieve a substantive legal personality. 85

96. Effect of qualification and risk of non-qualification. 85

97. Conflicts of laws considerations. 85

98. Mexican bankruptcy law probably permitsa Mexican
subsidiary of a U.S. company to take bankruptcy without
subjecting foreign assets of the parent to liquidation. 86

XVIIl. TAX CONSIDERATIONS86
99. Generally, taxation of incomeisat thefederal level
and real property taxation at the state level. 86
100. Incometax appliesto all companies, foreign or domestic. 86
a. Permanent establishment isthe trigger for income taxation. 87
b. Controlling law isthe LISR. 87
c. In contrast to the United States, Mexico does not have a
different income tax regime for partnerships versus
corporations. 87
d. Definition of income. 87
e. Exceptions allowed. 87
f. Withholding required from dividends. 88
g. Accountingrecordsrequired. 88
i. Companies must account for their income on an accrual
basis, 88
ii. Accounting records must reflect the effect of inflation according
to Mexican generally accepted accounting
principles 88
iii. Taxes paid abroad generally may be credited against the
corresponding tax to be paid by the company in Mexico
provided that the income is al so taxable under
Mexican law 89
101. Value Added Tax (Impuesto al Valor Agregado - IVA). 89
102. AssetsTax. 89
a. Exceptions. 90
b. Offsets. 90
103. Special tax on certain selected production and services. 90
104. Other taxes. 90
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WHICH ARE TOBE UTILIZED ABROAD 124
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(Toform subisidiary company in Mexico)(Spanish/English) 128

APPENDIX F: THE HAGUE CONVENTION (ON PROTOCOLIZATION
OF DOCUMENTYS) 136

APPENDIX G: REGULATIONSAFFECTING PUBLIC SUBSCRIPTIONS
TO “SOCIEDADES ANONIMAS” 141

13



