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PUBLIC REGISTRY REPORT

l. INTRODUCTION

Every legitimate authority has to operate on the basis of the defense and promotion of the
rule of law asaminimal guarantee for the exercise of the rights of the human being, in all
her social dimension. Among these minimal rights stand out the rights to property and to
legal certainty, rights that allow the individual to consolidate her and her family’s
patrimony, as the basis of national and social development. This right to property has a
multiplier effect, rarely explored, source of the conditions that allow the individual access
credit and perfect her integration into the economy, as a factor of an integral human
development. Thus the great importance the Public Registry has as an ingtitution in
charge of providing certitude with respect to legal title to land tenure and public notice of
the acts that by law have to be registered. This multiplier effect of the Public Registry
within the economy is responsible, among others, of facilitating the traffic of goods and
services related to rea estate both at a national and international level, providing thus

legal certainty and liquidity to primary and secondary mortgage markets.

The Public Registry has to provide buyers and sellers with precise and updated real estate
information, in order for the real estate market to achieve its maximum potential. In other
words, if the Public Registry is not efficient and dependable there is no sense in
discussing the securitization of real estate assets, least of all in conducting further a
feasibility study on the relevant legal and documentary frameworks. Thus the importance
of beginning this Feasibility Study with the visits to the Public Registries of the States of
Baja California and Sonora, states that besides their potential for cross-border rea estate
transactions because of their common border with the U.S., are two of the three States in

the lead within the modernization process of the Public Registries.

The visits to the Public Registries were conducted on the basis of a series of topics
identified by José Manuel Palli, within the general context of the Master Questionnaire
(see Annex 1) prepared by Pablo Silva for the purposes of the Feasibility Study on



Securitization of Real Estate Assets, Sonora and Baja California, sponsored by the U.S.
Trade and Development Agency. The present Report prepared by Pablo Silva with the
collaboration of José Manuel Palli and suggestions and comments from Dr. Boris
Kozolchyk, discusses relevant aspects of said visits, and includes additional research and
field material of relevance. This Report forms, together with the Reports on Legal
Framework and Documentation and Practices, part of the Final Report on Securitization
of Real Estate Assets, Sonora and Baja California.

a. Research and Field Work

This report reflects the results of research conducted by Pablo Silva of the National Law
Center for Inter-American Free Trade (the “Center”) on the topic and of the following
project field trips: i) April 21, 2005 working session sponsored by the Inter-American
Development Bank (“IADB”), Comision Nacional de Fomento a la Vivienda
(“CONAFQVI”, Nationa Commission for Housing Promotion), Sociedad Hipotecaria
Federal (“SHF”, Federal Mortgage Bank) and Instituto Catastral y Registral del Estado
de Sonora (“ICRESON”, Sonora’s Public Registry and Mexican host of the Center-TDA
Project from which this Report forms part) in Puerto Pefiasco, Sonora, regarding
ICRESON’s ongoing modernization process; ii) May 16-17, 2005 visit to the Registries
of Hermosillo and Guaymas, Sonora, where the Center met with ICRESON’s Chairman,
Ing. Edmundo Chévez, the director of the Registration Services, Lic. Amos Moreno, the
head of the Hermosillo office, Lic. Rosa Amalia Ahumada, and the head of ICRESON’s
legal department, Lic. David Garcia; iii) June 7-8, 2005 visit to the Registries of
Mexicali, Ensenada, and Rosarito, Baja California, where the Center met with Lic.
Virginia Quifionez, director of Bga California’s Public Registry, Lic. José Alberto
Gonzédlez Rios, registrar of the Mexicali office, and with officers of the Ensenada and

Rosarito offices.

b. The Recordation System

A basic principle of most recordation systems, including the Mexican Public Registry, is

that an unrecorded transfer of an interest in real property should be invalid or ineffective



against certain subsequent transferees with conflicting interests in the same property.*
The purposes of the recordation system include fraud prevention, fostering of legal

certainty and avoidance or mitigation of transactional costs.

C. Congtitutiveand Declarative Systems

Civil Law countries draw a distinction between the Germanic-influenced legal systemsin
which the act of recordation of interestsin land is a requirement to create or constitute a
real estate related right or right in rem (“constitutive” systems), and French-inspired legal
systems in which the act of recordation merely declares the existence of a right that has
already been previously created by the will of the parties (“declarative” systems). The
French-influenced legal systems do not require recordation in the Public Registry to
transfer title, but merely to make such transfer effective against third persons. The
recording systems prevailing in most of the Mexican states, following the French-inspired
tradition, do not create rights in rem through registration, but only declare the existence
or provide public notice of a right or interest in land previously created by a legal
transaction. Thus in Mexico, if “A” wishes to transfer parcel “X” to “B”, A does not
need to record the transfer in the land registry for the transfer to be effective between
himself and B, but for this transfer to have an effect upon the rights of “C” (a third party
who may be about to purchase the same parcel) then A’s transfer to B must be recorded.

d. Interestsor Rightsin Rem Subject to Recordation or Annotation
i. Inscription

The Mexican legal system enumerates the kind of documents, instruments or interests
that must be recorded or registered in order to be given legal effect against third parties.
The registration of these documents, instruments or interests is known as recordation
(inscripcion), and because of the permanent character the recordation has, it is

distinguished from the preventive annotations (anotaciones preventivas) which are

! For this and the next point in this Introduction this document makes reference to Recordation of

Interests in Land, Algjandro M. Garro, International Encyclopedia of Comparative Law, Vol. VI,
Property and Trust, Chapter 8, Mohr Siebeck, Tubingen, 2004, at 49-55.



temporary in nature and are reflected at the margin of the recordation made of the
respective immovable.

Mexican law expressly lists the only documents acceptable to be recorded. These
documents typically, depending of each state, are deeds or notaria acts; juridical
resolutions or orders; private documents further authenticated before a public notary, the
public registry, a public broker (corredor publico), municipal authority or loca judge;
and initial and final wealth reports of state and municipal public officers. Regarding the
real estate section of the Public Registry in particular, state laws typically establish that
the public registry shall record deeds or notarial acts related to: i) acts and documents
which create, declare, acknowledge, acquire, convey, modify, limit, encumber or
extinguish the rights of ownership or original possession of private, public or agrarian
property, and all other rea estate related rights; ii) the establishment of the homestead,
iii) wills conveying real estate, to be recorded after the death of the testator; iv) leases of
immovables in excess of 6 years or whose rents have been paid in advance for a period
of morethan 3 years; and v) conditions subsequent which may trigger the termination of
an agreement for the sale of real estate. Even when the real estate interests that are
subject to recordation are expressly listed as previously mentioned, they are typically
expanded by a provision stating that the real estate registry will aso record all immovable
related documents which the applicable laws specifically require to be recorded.

ii. Preventive Annotation

As previously mentioned, preventive annotations (anotaciones preventivas) are
temporary in nature and made at the margins of and relate to permanent recordings
(inscripciones) of real estate. Preventive annotations can be made by the registrar either
as aresult: i) of the request by a notary of a certificate of freedom of liens as part of the
preparation for the closing of a specific transaction; ii) of a preliminary notice (aviso

preventivo) issued by a notary when a transaction has just been closed and its

2 See, Guillermo Colin Sanchez, Procedimiento Registral de la Propiedad, Porrlia, México 2001, at
107-111.



corresponding documentation will be later submitted for recordation; or iii) of notices
sent by judicial or administrative authorities. The preventive annotations typically reflect
situations which may, with the passage of time, ater the essence of the right asserted
through a given recordation at whose margin the annotation is made. Once a preventive
annotation is confirmed by the timely filing of transactional or judicial documents, it is
transformed into arecordation. Preventive annotations which are required to be followed
by further action of a certain party lapse if said action is not taken by the relevant party.
Examples of this type of lapse are the preventive annotations reflecting pre-attachment
procedures, which provide a certain period of time to file the actual attachment against
the piece of rea estate. If the actual attachment is not filed within the timeframe
established by the law, the preventive annotation lapses. Preventive annotations can also
be cancelled, even when the act giving birth to them is still ongoing. An example of this
last case are the lawsuits challenging the ownership of a given real estate recorded in
favor of acertain person, by another person. The preventive annotations of these lawsuits
can be cancelled at the request of the affected party, even when the outcome of the
lawsuit may still be pending.

e Power of Review (Calificacion)

The Mexican registral system provides the registrar with the authority to review
(calificar) the instruments presented before the public registry for recordation or filing.®
The recording officers are not bound to accept an instrument for recordation or
annotation except after verifying: i) its compliance with the proper formalities, like the
inclusion of the plot and description of the relevant piece of real estate; ii) its compliance
with certain provisions on legal capacity; iii) that the instrument is within those subject to
registration; iv) that the identification of the parcel does not contradict previous entries;

v) that the content of the instrument does not contravene public policy; and vi) that the

As in Prof. Garro’s Recordation of Interests in Land, supra n. 1, we are translating the Spanish
word “calificar” for the words “review”, “scrutinize”, “screen”, etc. We have avoided the use of
the word “evaluate” to rule out any confusion with the title “evaluation” performed in the U.S. by
title insurance companies, an evauation which is not to be confused with the “calificacion” or
review performed by the Mexican registrars who are attorneys-at-law trained in Mexican registral
law and practice.



rights created in said instrument are supported by a pre-existing recording entry.* The
authority to review is designed to prevent the publicity of improper, incomplete, or

incorrect documents, thus enhancing the reliability of public records and title security.”

This power of review in the Mexican legal system, though, islimited. Asin similar legal
systems, it does not necessarily guarantee that the person or entity appearing as owner of
record is the actual owner nor prevent another from contesting said claim.® The Sonoran
law, for instance, provides that unless otherwise proven it is presumed that rights
recorded exist and belong to their holders of record.” Baja Californialaw does not seem
to have a similar provision, although it establishes that the mere act of recordation does
not cure any defects of the recorded acts or agreements.® This latter provision can also be
found in the Sonoran legislation.” In both cases it is limited by another provision stating
that acts and agreements executed by the holders of record will not be annulled against
good faith purchasers, once recorded, if the corresponding act or agreement is annulled
for reasons not stemming from the recording, provided they were granted for valuable
consideration and did not violate public policy.’® These provisions are thus in line with
the declarative effect that the Mexican lega system attaches to the recordation in the
public registry, and raise a presumption found in similar legal systems that what is
recorded is valid as long as the opposite is not proven.** Although rebuttable, this
presumption provides a good measure of protection to those relying on the public records,

and shifts the burden of proof to those who challenge such records.

4 See, eg., Cadigo Civil del Estado de Baja California, Arts. 2880, 2882; and Ley Catastral y
Registral del Estado de Sonora (Law N° 143, published in the Official Gazette of the State of
Sonora on December 31, 1992), Art. 69.

Recordation of Interestsin Land, supran. 1, at 123.

Id., at 133.

Ley Catastral y Registral del Estado de Sonora, Art. 56.

Cadigo Civil para €l Estado de Baja California, Art. 2873.

Ley Catastral y Registral del Estado de Sonora, Arts. 54-55.

Cadigo Civil para el Estado de Baja California, Art. 2874; Ley Catastral y Registral del Estado
de Sonora, Art. 55.

Recordation of Interestsin Land, supran. 1, at 133.
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f. Sections

The Mexican Public Registry is divided into two Sections, the Commercial or Mercantile
Registry, and the Property Registry, which includes the registration of real estate related
transactions. Although the Commercial Registry is under federa jurisdiction and the
Property Registry is under state jurisdiction, both Sections are administered and operated
by the state registries, in accordance with the coordination agreements entered into
between the Federation and the states.'®> The Property Registry is in charge of recording
and providing notice of any transaction which creates, declares, recognizes, transfers,
modifies, limits, imposes a lien on or extinguishes the ownership, possession, and rights
related to real estate. The Commercial Registry deals with all recordable transactions
which according to Mexican law are commercial in nature, and thus records, among
others the following acts and entities. commercial acts; incorporation, reform, merger,
dissolution, liquidation, etc. of business associations; designations of representatives of
commercia entities; merchants; powers of attorney; ships and aircrafts, industrial
property; industrial mortgages; mortgages of ships and aircrafts; issuance of debentures;

sale of real estate with commercial purposes.’®

g. Officesor Areas

The offices or areas in charge of the different aspects of the registration process are, in

general, the following:

= Payment of dues

= Pre-review (formal requirements)

= Certifications

= Cancellations

= Review by attorneys-at-law of documents presented for registration. As
previousy mentioned,™ this process scrutinizes both the formal and

substantive legal requirements, and the chain of title associated with filed

12 Constitucion Politica de los Estados Unidos Mexicanos, Art. 116; Cédigo de Comercio, Art. 18.
13 Codigo de Comercio, Arts. 18, 21, 75.
1 See supra, Section |.e.



h.

documents. From conversations with various officers of the public registries,
it appears that the relevance given by the examiners of documents to points of
law and formalities during the review process is not entirely uniform. Some
reviewers (“calificadores”) may attach more importance to certain issues than
others.

= Recordation / Property Registry

= Recordation / Commercial Registry

= Archive

= Terminals for database consultation

= Certified copies

Status

According to an evaluation made by CONAFOVI®, in 2001 (a) 79% of Mexico’s states
had made little progress in modernizing their Property Registry; (b) most states (25 of 32)

entered and retrieved information manually; (c) the information on the property books

was arranged chronologically, rather than on files by individual properties as in a true

“folio real , making difficult the search for liens on a particular property™® (in Sonora,

where the introduction of the folio system is planned, the Public Registry’sinformation is

still indexed by entry number (ndmero de inscripcion) and name of the owner; the

cadastral number, even when used for identification purposes, is not included in the entry

made in the inscription); (d) 81% of states lacked regulations permitting use of digital or

15

16

CONAFOQVI (“Comisién Nacional de Fomento a la Vivienda™) is a semi-autonomous dependency
of the Secretariat of Social Development (“Secretaria de Desarrollo Social” or SEDESOL) created
by a Presidential decree of July 26, 2001 to coordinate Federa Government ingtitutions in the
housing sector, oversee housing sector reforms, and act as a forum for private-sector stakeholders
in this process. With an staff of 82 by 2001, 45 of which were professionals, CONAFQOVI has
made major advances in housing and land policy and programs, working closely with Mexico’s
major housing public finance ingtitutions, INFONAVIT (Instituto del Fondo Nacional de la
Vivienda para los Trabajadores) and the Federal Mortgage Corporation (Sociedad Hipotecaria
Federal or “SHF”); Cfr. Bankable Property Rights in Mexico, Inter-American Development Bank,

Folio Real is a recording technique based on the concept that the basic unit around which a
recording system should be designed and built is the parce or “finca”, and not the person or title
holder. It prevents the dispersion of registral data among the different books in a registry system,
by concentrating al the information pertaining to a given chain of titles under a single parcel or
folio real entry.


http://www.iadb.org/projects/

magnetic media for recording property information; and (e) all but two states lacked a
connection between the Property Registry and the municipal Cadastre.’

i. Registry Formats

On the other hand, the Commercial Registry — which is a federal responsibility — has
received substantial support, and has worked and continues to work through an
information system, developed for the Commercia Registry by the Ministry of the
Economy, called “SIGER” (Sstema Integral de Gestion Registral) that can also be used
for property registration by states not interested in developing their own in-house
system.’® The filing formats introduced by the SIGER system are mostly, if not only,
used for the Commercial Section, and exclusively for internal purposes, i.e., the entries
made following said formats are not visible to Internet or on-site users. Although these
formats may be used to standardize the filings and information in the Real Estate and
Property Registry, some states have designed their own software, some have purchased it
and some utilize a version of the SIGER system. Querétaro, for instance, adapted the
SIGER system to its Property Registry.’® According to conversations with various
officials at the Sonora and Baja California registries, the SIGER system is very reliable
and includes the concept of electronic signature. The disadvantage of the SIGER system,
though, is that it is much more time-consuming than the state systems, because the
SIGER formats are more complex than the state formats and require intensive data-entry,
and because the digitalization of the commercial section of the public registries for
SIGER was allegedly performed with many mistakes, requiring the state registries to
correct thisinformation on a case-by-case basis.

J- Registration of Documents Entered Into Outside of Mexico

In the majority of the European countries there are mandatory provisions barring

the recordation of transactions transferring title to real estate if the act of transfer takes

v Bankable Property Rights in Mexico, Inter-American Development Bank, Donors Memorandum,

at 1, TC-02-06-01-1, available at 'http://www.iadb.org/projects.
18 Id.

19 Id., a 5.
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placein other country.?® In Germany and Holland, for instance, only acts entered before a
local notary public are considered valid.?* In France the foreign document has to be
trandated into French and then authenticated before alocal notary public for its
registration.? Given that the French notary charges the same fee for a transaction
documented in his presence than for aforeign document presented before him for
authentication, and that according to the law said notary is equally liable for the
notarization of any of both documents, this will mean that the French notary will be less
inclined to notarize documents whose contents are not entirely within his control (i.e.,
granted outside of France).?® In Italy only those acts entered into before or deposited with

alocal notary can be registered.?

In contraposition, in England, Scotland, Sweden and Finland where thereis no
particular requirement for registration besides the fact that the act isin writing, an act of
transfer of title to real estate located in said countries and entered outside is valid and can
be registered. In Spain the Mortgage Law (Ley Hipotecaria) requires that acts of transfer
or real estate security interests are granted in a notaria act.® This notarial act is usualy
conducted before a Spanish notary public, but can also be granted before a notary of
another European country, provided that it is equivalent to the Spanish notarial act with
regards to form and substance (i.e. that the notary not only verifies the identity of the
parties, but the legal capacity, that the contract reflects the true will of the partiesand is
in accordance with the laws of the relevant place).”® Thisis the case in the majority of the
European notarial acts, although not for example in London, where legal title to the real
estate is verified but not the validity nor the legality of the legal act reflected in the

2 Christoph U. Schmid, et al., Real Property Law and Procedure in the European Union, General Report,
European University Institute, 2005, p. 83.

2 Christian Hertel, Hartmut Wicke, Real Property Law and Procedure in the European Union, Germany,
European University Institute, 2005, p. 34. Hendrik Ploeger, Aart van Velten and Jaap Zevenbergen, Real
Property Law and Procedure in the European Union, Report for The Netherlands, European University
Ingtitute, 2005, p. 33.

22 gtéphane Glock, Real Property Law and Procedure in the European Union, France, European
University Institute, 2005, p. 54.

2 bid.

24 Giovanni Liotta, Real Property Law and Procedure in the European Union, Italy, European University
Institute, 2005, p. 53.

% pedro Garrido, Real Property Law and Procedure in the European Union, Spain, European University
Institute, 2005, p. 33-34.

% |bid.
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document. Notwithstanding this, in practice apparently the majority of the Spanish
registries accept transfers of property or powers of attorney granted before London
notaries, even though they are not exactly equivalent to the concept of Spanish notarial

act.?’

Mexico seems to adopt the same position as Spain in the case of the States of our
study. In accordance with the provisions of the Civil Codes of Sonoraand Baja
Cdlifornia, the legal acts entered in aforeign country are recordable provided they are
translated into Spanish and legalized.® The Federal Civil Code ads the requirement that
they are protocolized before a Mexican notary, following thus the more stringent position
adopted by French and Italian laws, without going to the extreme requirements of the
Germand and Dutch laws. It is not clear which position will the registry adopt in States
like Sonora and Baja California, if aforeign document is submitted for registration with
its respective Spanish tranglation and legalization, coming from a country where the
document was granted before a notary not vested with public authentication powers asin
Mexico, or through another private act. Such would be the case of documents of transfer
of immovables entered into the U.S. with respect to real estate located in Mexico. Given
that thereis no equivalent in the U.S. to the figure of the latin notary, the acts of transfer
granted in the U.S. would be documented as private acts, and thus may run the risk of
being denied registration by the respective public registry office in Mexico, unless they
are granted before a Mexican consular representation. Thisrisk, if we place ourselvesin
the position of the buyer, is probably too high and surely enough it would be easier to
enter into the real estate sale in Mexican territory or before a Mexican notary or a

Mexican consulate to have the fullest recordable effect under Mexican law.

The conclusion could point to the fact that although in theory in many countries the real
estate transfer can be concluded abroad before it isregistered, it is recommended to
involve local notaries or laywers. If it isimperative to conclude the transfer agreement

out of the country where it will be later recorded because of the physical disability of one

| bid.
% Art. 48 Ley Catastral y Registral del Estado de Sonora; Art. 2872 Cédigo Civil para el Estado de Baja
California.
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of the parties, for example, the best aternative for the parties seems to be to request the
recordation through alocal notary or lawyer granting a power of attorney to the buyer or
notary or lawyer to do the same. Though, even in this case, it isimportant to mention the
risk of duplicating legal and notarial fees and expenses. “As aresult the easiest and
cheapest solution would still be to carry out the whole transaction in the country where
the estate is situated”.”

Obviously it would be important to make the requirements and contents of notarial acts
from different countries equivalent (in form and substance), thus enabling the free
circulation among countries of notarial acts for the transfer of property, their registration
and enforceability.®

K. Cadastre and Registry

Cadastral surveys, ancient in origin, are mostly linked to the need for establishing control
of theland for tax purposes. According to the Merriam-Webster Dictionary, the Cadastre
is an official register of the quantity, value, and ownership of real estate used in
apportioning taxes. The Cadastre consists of a series of large-scale maps plotting to scale
all parcels of land and building constructions, providing each plot with a parcel identifier
number, which alocates a distinct designation or cadastral nomenclature to each parcel,
to which al the information provided by the documents filed at the land records
regarding that specific parcel may be conveniently linked to facilitate its storage,
indexing, and retrieval.>> The Mexican Supreme Court has defined the Cadastre as a
registry of rea estate owned by private parties, which serves as the basis for the
distribution and collection of taxes.*

The function of the Public Registry, on the other hand, is to provide the legal acts (actos

juridicos) with “public notice” or “publicity” through their recordation in order to render

% Christoph U. Schmid, et al., Real Property Law and Procedure in the European Union, General Report,

p. 84.

% Cfr. Pedro Garrido, Real Property Law and Procedure in the European Union, Spain, p. 34.

3 Recordation of Interestsin Land, supran. 1, at 87-88. )

2 Amparo Civil Directo 7704/38, Pérez J. Carmen, April 9, 1942, Quinta Epoca, Tercera Sala,
Semanario Judicial delaFederacion LXXII, at 392.
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them opposable against third parties.® This functional difference between the Cadastre
and the Public Registry is confirmed by the Mexican Supreme Court when it establishes
that the certificates issued by the Public Registry are aimed at demonstrating who is the
legal owner of the recorded property, whereas the certificates issued by the Cadastre seek
to serve as evidence of the value of the registered property.® The difference in cadastral
and registral functions, and the preeminence of the Public Registry’s information vis-&
vis the information in the Cadastre, are further emphasized by the following: any person
without any legal interest or standing can provide information to the Cadastre,*® whereas
only interested or relevant parties to a particular transaction or administrative or judicial
proceeding can provide information and/or request recordings to the public registry;* and
any information, documentation or transaction presented before the public registry is
reviewed (calificada) by expertsin registral law, whereas the information in the Cadastre
isnot reviewed or scrutinized before being stored in the cadastral database. This scrutiny
before its recordation in the Public Registry, as previously mentioned in the Introduction,
deals with an analysis of the legal elements of form and substance required under the
relevant local law for a certain legal act to exist before being registered, including the
description of the object matter of the transaction (i.e., in rea estate related transactions,
among other things, the description and measurements of the relevant real estate).

Thus, in Mexico, as in other countries with similar registry systems, no matter how
precise the cadastral information may be, said information is neither legaly binding

(except for purposes of taxes) nor does it generally have evidentiary value, whereas the

3 See, eg., Art. 2, Ley del Registro Publico de la Propiedad y de Comercio para el Estado de Baja

California, published in the Official Gazette of the State of Baja California on December 2, 2005.
This law superseded the Ley de Organizacién y Reglamentaria del Registro Publico de la
Propiedad y de Comercio del Estado de Baja California of 1978.

Queja en Amparo Civil 609/48, Trujillo Toméas, May 7, 1949, Quinta Epoca, Primera Sala,

Semanario Judicial de laFederacion, at 796.

E.g., under Arts. 31 and 32, Ley Catastral y Registral del Estado de Sonora, any owner, possessor,

lessee, or any person in charge of a certain real estate, is bound to provide any information

requested by the cadastre; Articles 36 and 37 of the Ley del Catastro Inmobiliario del Estado de

Baja California, dated September 2, 1994, establish similarly that the owners, possessors, lessees

or their representatives are bound to provide any information requested by the cadastre, and notify

them of any modification affecting the real estate.

% E.g., under Art. 66 of the Ley Catastral y Registral del Estado de Sonora, the recording of
documents can only be requested by those who have a legitimate interest in the right to be
recorded, by the notary or public broker who authorized the respective deed, or by the relevant
judicial or administrative authorities.

35
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information contained in the Public Registry is fully opposable vis-avis third parties
(and, thus, vis-&vis the information within the Cadastre and the Cadastre itself) and has
full evidentiary value in any judicia or administrative proceeding (whether civil,
agrarian, administrative stricto sensu, fiscal, commercial, etc.). On this important point,
the Mexican Supreme Court has plainly established that the Public Registry is the source
of valid information for the courts and that said information shall be given full credit,
notwithstanding anything different registered with the Cadastre® For al these
considerations, the information in the Cadastre is said to be of subordinate value to the
information of the real estate rights recorded in any registry office. Thus, while cadastral
information may have been occasionally used as evidence of possession in adverse
possession or ad perpetuam proceedings before Mexican courts, it lacks the prima facie

effect of land registry recordings.

. THE PILOT PROGRAM FOR MODERNIZATION OF PUBLIC
REGISTRIES

a. The Pilot Program for Moder nization of the Public Registries

In 2003, a pilot project for the modernization of the Public Registries of three Mexican
states was launched, with a total cost of US$4.0 million. The project is funded by non-
reimbursable resources from the Multilateral Investment Fund administered by the Inter-
American Development Bank (“IADB”) in the amount of US$2,000,000, and Mexican
counterpart resources of US$2,000,000. CONAFOVI was selected by the Mexican
Federal Government as the executing agency for the pilot project. The Mexican
Government identified three states to participate in the pilot Modernization project —
Colima, Sonora, and Baga California. These states were selected based on the
comparative advancement of their public registries and their manifest interest and
commitment in reforming their property rights systems.® Sonora was selected because
of the unified operation of its Cadastre and Property Registry into one state institute

37 Amparo en Revision 7991/67, Rafael Alvarez Sanchez, June 19, 1968, Sexta Epoca, Segunda Sala,
Semanario Judicial de laFederacidn, Tercera Parte, CXXXII, at 73.

8 Bankable Property Rights, supran. 17, at 5.
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(“Instituto Catastral y Registral del Estado de Sonora” or “ICRESON ), and because of
its shared border with the U.S. with the potential to attract substantial foreign investment
into residential real estate if the Property Registry system works well.*® For these and
other reasons, and because of its long-standing working relationship with ICRESON and
the State of Sonora, the Center encouraged the IADB to select Sonora. These three States
have developed their own software for the registration of property transactions.® All
three states have automated their major Property Registry offices in the largest
municipalities with the objective of integrating information from the Property Registry
and the Cadastre into an electronic folio system. At the launching of the modernization
program, these states had already made hardware and software investments without a
coordinated plan over the previous decade, their staff was in need of training, and some

smaller branch offices remained unautomated.*

i. Legal Framework

According to the analysis made by the IADB for the approval by its board of directors of
the pilot program of Registry modernization, some aspects of the regulations concerning
property also required modernization in order to facilitate property transactions.”* When
the pilot program was begun, the regulations of Sonora, for example, did not contemplate
electronic folios, electronic signatures, and remote access to the public registries because
the regulatory framework dated from an era prior to the Internet. Hence, although some
states have been introducing online access for Notary Publics and others, changes in the
regulations need to validate such remote access and to provide enforceability to
electronically signed documents as recordable and evidentiary “documents” or “records”.
A draft bill currently in discussion before the state congress in Sonora introduces, among
other innovations, this concept of electronic signature. The recently approved Registral

Law of Baga Cadlifornia (BC), together with a series of reforms to various local laws,

39
Id., at 6.

40 Id., at 7; Sstema Integral de Informacion Registral “SIR”, Direccion de Registro Pablico de la
Propiedad y de Comercio, Gobierno del Estado de Baja California, Reconocimiento Innova Estatal

41 Id
a2 Id.
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updates the registral activity in BC granting legal effects to electronic documents and

signatures.

General Goals

In general, the goals of this pilot modernization project are to facilitate the following:*

i)

i)

Outreach to key institutional users of the Public Registry in these three
states, including public notaries, financial institutions, small businesses,
and state and federal housing agencies, to secure their cooperation and

suggestions,

Re-engineering of processes, analyzing the various procedural steps
involved in registering a transaction in the pre-reform Public Registries,
fragmented among various physical locations and many people, to reduce

steps and improve services, cutting times and costs;

Transformation of the information systems into efficient management
information systems, operating on the basis of an electronic folio by
individual property that integrates information from the Property Registry
and the Cadastre, enabling the users to easily update information and to
view land title information by parcel, zone, or by owner, and selectively
replacing and updating software and hardware platforms as needed, and

training of staff in systems;

Regulatory modernization in order to facilitate property transactions
taking into account electronic folios, electronic signatures, remote access
to the Public Registry, and linkage of the Cadastre with the Public
Reqgistry;

43

Id., at 5-7.
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V) Conversion from paper books and paper folios to an automated system,
including the transfer on-demand of the old registration books to the
computerized registration systems, i.e., when a transaction with a certain
property occurs, thus avoiding large related upfront costs and high degree

of error;
vi) Datavalidation; and

vii)  Linkage of the Registry with the Cadastre, updating information on the
physical and legal characteristics of the property described in pursuit of a
better, if not perfect, coordination between the two entities. This internal
linkage is supported by the practice of providing the Registry, in the case
of real estate recordings, with a descriptive plot issued by the Cadastre.*

[11.  THE SONORAN PUBLIC REGISTRY (ICRESON) AND ITS
MODERNIZATION PROCESS

a The Modernization Process

i. Organization

The Instituto Catastral y Registral del Estado de Sonora or ICRESON has 16 offices, 2 of
which (Hermosillo and Puerto Pefiasco) were as of April 2005 ahead of the timetable set
forth for the modernization program. According to information provided on the same
month of April 2005, 70% of the individual filings with the Public Registry corresponded
to real estate transactions, 17.9% to commercial transactions (which are federal in
nature), and 13% to “other transactions” (e.g., wills). In the first quarter of 2005,
|CRESON reported a division of activities by location as follows:

Office % of Total Activity % of Total Income

a4 Reglamento de la Ley Catastral y Registral del Estado de Sonora (published in the Official
Gazette of the State of Sonora on December 15, 1994), Art. 92.
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Hermosillo 42.00 36.17

Caeme 16.57 20.42
Guaymas 09.00 06.86
Puerto Pefiasco 04.15 11.27
Other 290.18 25.28

ii. M eaning of Moder nization

At the beginning of the modernization process, the hardware at the municipal offices of
the Cadastre and Registry was scarce and outdated, with no particular plan for its
renewal. Human resources were insufficient. There was virtually no computer
programming for registry systems, as the personnel in charge of it was overwhelmed by
operative functions. ICRESON’s web page, for instance, was merely informative, with

no updates.

For the municipal offices of ICRESON, the modernization process has meant: purchase of
modern hardware for the registry offices; online connectivity by local or municipal
registries with the state’s central database for remote access, consulting services and
troubleshooting; database maintenance and audit; and reduction in long distance fees
through telephone-over-the-Internet connections. Modernization has also meant creating
tools for management control of the distribution, tracking and follow-up of filings and
requests with a system of red, yellow and green lights for filings and requests received, in
process or processed, respectively. One example of the advantages of this system of
traffic lights is provided by the judiciary’s frequent request of information from
ICRESON, with a 24-hour deadline after receipt to provide the information. Before the
system of traffic lights and distribution was in place, the 24 hours expired before or
shortly after the judicial request was internally assigned for response. The system now
allows for filings and requests to be assigned amost instantly, providing ample time to

respond to these judicial requests for information.
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In the interaction with notaries, modernization has made possible the pre-review process
(proceso de pre-calificacion), which enables the notary to perform online the data entry
and send the electronic information over the Internet to the Registry for review, in
anticipation of the filing process physicaly made with the presentation of the
documentation at the Registry. This online pre-review process does not impact the
Registry’s database. It only allows the Public Registry to expedite the review of the
electronic information previously provided and which will later be filed physically by the
notaries. This system allows the Public Registry to more quickly process the information
that would otherwise be filed only physically, thus requiring, among other elements, the
data entry functions to be performed directly by the Public Registry.

Of the total filings made with ICRESON, 30% are returned because they contain clerical
mistakes. Because of this, ICRESON is conducting a new program with the notaries
reguesting them to correct the recurring mistakes to avoid the waste of time and resources
of the Public Registry.

iii. Goals

| CRESON ’s modernization process contemplates the following goals:

Goal % of Progress
1. Process Reengineering 7%
2. Creation, Technical and Cadastral 59%
Maintenance of Certain Offices
3. DataEntry, Validation and Reinforcement of 23%
the Registry’s Database
4. Development of SGCRES (Sstema de 15%
Informacién Geografica, Catastral y
Registral or System of Geographical,
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Cadastral and Registry Information)
5. Systemsand Telecommunication 28%
Infrastructure
6. Web Page Design and Development 2%
7. Implementation of SGCRES 0%
8. Implementation of Quality Management 0%
9. Training Program 0%

iv. Progress

Asof April 2005, ICRESON reported progress in the following areas:

1. Findlization of the terms of reference for the engagement of consulting firms,

concerning:

a. Dataentry and validation of 70,000 transactions of Hermosillo’s archives.
b. Digitaization and data entry of information from Puerto Pefasco’s
archives.
Creation and technical and cadastral maintenance of Puerto Pefiasco.
d. SGCRES

2. Implementation of online follow-up for recordings in process, currently
allowed for the offices of Hermosillo, Ciudad Obregén, Puerto Pefiasco,
Guaymas and Magdalena.

3. Internet accessto Hermosillo’s database.

4. Installation of on-site computer terminals for public access of the Property

Registry at the offices of Hermosillo, Puerto Pefiasco, Guaymas and Cajeme.
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5.  Placement of bar codes on books and documentation for public use, for
purposes of control.

6. Uniformity in the principles of interpretation of registral laws and regulations,
through regional meetings of the heads of the offices and by the role played by
the legal department of ICRESON in harmonizing the “criterios registrales”

for al of the offices.

7. Thelaw on electronic signature, after approval by the executive, has been sent
to Congress for adoption.

8. Thedraft Cadastral and Registry Law, requiring Registry personnel to have a
law degree, was at 40% of progress.

9. 30 of 50 partially-destroyed books of the Hermosillo historical archives have
been digitalized for public use.

V. Decentralization and the Cadastre

Until 2001, the Cadastre was administered by the state of Sonora. In 2002, the
administration was delegated by law to the municipalities, in accordance with the
Sonoran Cadastral and Registral Law.* Puerto Pefiasco was the first office to receive, on
August 2005, full management of the cadastral functions. The law provides that apart
from the Cadastre administered by each municipality, the ICRESON shall establish the
policies and procedures to which the cadastral function shall be subject to harmonize
municipal legidation and registral data, and operate the state system of cadastra

information.

The Registry and the Cadastre signed in the first quarter of 2005 an agreement for the
delegation and decentralization of the tasks and functions from the Registry to the

45 Ley Catastral y Registral, supran. 4, Art. 44, 1.
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Cadastre.  Under this model, the Cadastre will be run independently by the
municipalities, but will be dependent upon the ICRESON for its internal regulatory
aspects. The Cadastre is aso in charge of providing real values for property taxation and
collection. This task is very important if one considers that tax collection in Mexico for
property rights is among the lowest in the world. The transfer of duties from the state to
the municipalities, which began in 2002, represents a reduction of fees paid by the
municipalities to the state, for services rendered, from 25% to 8%. In other words, from
each peso collected for filing fees, the municipality now transfers eight cents to the State
of Sonora. The moneys saved with this reduction in fees, in accordance with the
coordination agreements signed by the state with each municipality, are to be invested by
the municipalities in the purchase of new hardware. |CRESON, in collaboration with the
Universidad de Sonora and with funding from the Consgjo Nacional de Ciencia y
Tecnologia (National Council for Science and Technology), is developing a platform of
geographic information for the development of the state of Sonora — this is an ongoing

process.

Vi. Agrarian Registry

The National Agrarian Registry, a federal entity reporting to the Secretariat for the
Agrarian Reform, is in charge of the National Rural Cadastre to keep control of the
tenancy: of land pertaining to agrarian communities, including ejidos;*® of land owned by
the federation; of vacant land; of agrarian and cattle farming communities; and of
commercial and civil associations holders of agrarian, cattle farming and forest lands.*’
The Agrarian Law mandates the notaries and the local Public Registries to notify the

Agrarian Registry regarding any authorization or recording of transactions and

4 The word gjido refers both to the communal regime of holding title to certain lands and to the

community holding such communal title, as provided under the Ley Agraria. The lands within the
gido are subject to different regimes, depending on whether they are for collective use, for
household purposes or for individual cultivation. The lands for household purposes and collective
use are inalienable, not capable of being lost or impaired by neglect, by disuse, or by the claims of
another founded on adverse possession, and not subject to seizure. The lands subject to individual
use, called parcelas, can be privatized by decision of the gido. Ley Agraria, Arts. 9, 44-46, and
63-86.

ad Reglamento Interior del Registro Agrario Nacional, Art. 8.
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documents related to the transformation of gjidal property into private property and vice
versa, or the acquisition of former gidal property by civil and commercial corporations.
Beginning in 1992, the new Ley Agraria allowed the parcelas within gjidos to be
privatized and sold by the decision of each €jido, following a complex process.”® Once a
parcela gidal has been privatized, it has to be registered with the Public Registry.*
Otherwise, it is recorded in the Agrarian Registry. ICRESON and the National Agrarian
Registry signed in April 2005 an agreement for the reciprocal exchange of information
between the Urban Cadastre administered by ICRESON and the Rural Cadastre
administered by the National Agrarian Registry. This exchange of information,
according to information provided by officers at ICRESON, is expected to happen within

the next 2 years.

Vii. Effective Noticein Sonora

ICRESON was created in 1992 to improve the certainty and reliability of the Public
Registry of Sonora, and to harmonize it with the cadastral records. As previousy
mentioned, ICRESON was called upon to perform both the cadastral and the registry
functions, and also to coordinate the information from both sides, in pursuit of certainty
in the description and location (localizacién) of the recorded parcels (bienes inmuebles
inscritos), according to Article 110 of the 1992 version of the Law. But this article,
together with the other three in Section (Titulo) Five of the Law, was repealed, erasing
this functional centralization feature and leaving it up to the municipalities in the state of
Sonorato achieve thisimportant goal. The repeal of Section Five of the Law has resulted
in a certain sluggishness in the implementation of the Law’s program, and in a disparity
between the positive results obtained in certain cities or municipalities (Hermosillo and
Ciudad Obregdn) and the not-so-positive results of others (like Guaymas), although the
statewide system remains, overall, avery serviceable one.®® Notwithstanding this relative
disparity, the Center considers that the data likely to be obtained in places like Guaymas,

8 Ley Agraria, Arts. 76-89.
49 Ley Agraria, Art. 82.
%0 Section Five of the Ley Catastral y Registral del Estado de Sonora dealt with the coordination

between the Cadastre and the Registry.
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while not as up to date as in other parts of the state, is as reliable as in the main
municipalities like Hermosillo or Ciudad Obregon.

viii.  How Public/ Accessibleisthe Recorded Data?

The information contained in the records kept by ICRESON is fully public. According to
Article 40,XVII, the registry system provides information to those persons who request it,
through the means established in the corresponding regulations. The Regulations to the
Law (the “Regulations”), in Article 134, alow any person to request copies of the
recorded documents.® In one of the offices visited (Hermosillo), a customer (usuario)
could consult the records through a computer screen. The books where the documents
are recorded (the Sonoran registry system is based on the incorporacion or transcription
of full copies of the documents presented for recordation (Article 84 of the Regulations))
are aso open to public inspection in both of the offices visited — Guaymas and
Hermosillo. ICRESON is considering adopting the “folio real” registral technique which

should facilitate considerably the consultation of the registry records.>

iX. Comprehensiveness. How Inclusive or Comprehensiveisthe System?

According to a recent statement from a learned and prominent Mexican notary, about
50% of the inhabitants of Mexico City (D.F.) lack regularized title to their land-holdings.
This is a fairly common problem in many areas of the world, where incentives are
required for people to record their property rights. Sonora, nonetheless, seems not to
share this problem. According to information provided by ICRESON, approximately
95% of land in the state has already been recorded. Besides, the Sonoran Registral Law,
thru Articles 31 to 37, attempts to mandate al owners and possessors to record their real
property interests. ICRESON is actively engaging Sonoran civil society by disseminating
information about its role and its registry procedures, and it is involved in outreach
campaigns geared towardsilliterate landowners.

51
52

Reglamento de la Ley Catastral y Registral del Estado de Sonora, supra n. 44.
On the meaning of the folio real technique, see supra n. 16.
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X. Exhaustiveness. Interests Subject to Recordation or Annotation

Recordation. The Sonoran law establishes, as the only documents acceptable to be
recorded, the following: deeds or notarial acts; juridical resolutions or orders, private
documents further authenticated before a public notary, the public registry, a corredor
publico, municipal authority or local judge; and initial and final wealth reports of state
and municipal public officers>® In particular, the Real Estate Section of Sonora’s Public
Registry records:. i) acts and documents which create, declare, acknowledge, acquire,
convey, modify, limit, encumber or extinguish the rights of ownership or original
possession of private, public or agrarian goods, and all other real estate related rights; ii)
the establishment of the homestead; iii) wills conveying rea estate, to be recorded after
the death of the testator; and iv) leases of immovablesin excess of 6 years or whose rents
have been paid in advance for a period of more than 3 years.® Even when the real estate
interests that are subject to recordation are expressly listed as previously mentioned, they
are expanded by the provision that the Real Estate Section of the Sonora Registry will
record also all immovable related documents which the applicable laws specifically
require to be recorded.>

Preventive Annotation. Contrary to other states like Bgja California, the request of the
notary public for a certificate of freedom of liens when a transaction is contemplated is
not considered by Sonoran law as a preliminary notice (aviso preventivo), and thus there
is no system for reservation of priority for a transaction in negotiation in this State.*®
Under Sonoran law, preventive annotations (anotaciones preventivas) are used to
maintain the priority in the following cases, among others. preliminary notices (avisos
preventivos) sent by a notary after the closing of atransaction which preserve the priority
for 60 days to file with the Registry the corresponding documentation; notices regarding
lawsuits about the ownership of a certain real estate, or the creation, declaration,

%3 Ley Catastral y Registral del Estado de Sonora, Art. 48.
> Ley Catastral y Registral del Estado de Sonora, Art. 71, -1V,
» Id., Art. 71, V.

% In this regard please see supra, Section |.d. - Preventive Annotations.
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modification or extinction of any right related to the same; pre-attachment orders granting
45 days to file the actual attachment; seizure orders, judicia orders prohibiting the sale of
assets, or Amparo resolutions which may close the book of or freeze the respective real
estate; legal or judicia bonds; and judicially notified lawsuits filed demanding the
compulsory fulfillment of preparatory agreements or of any agreement dealing with real
estate.”

Xi. Timeliness: Timeit Takesfor an Interest to be Recorded or

Annotated and Ability to Track the Progress of the Recording

There is no prescribed time for the review (calificacion) and recordation of an instrument
presented to the Registry, although the Registra Law makes the Registry employees
civilly liable for the consequences of any unjustified tardiness in the recording process.®
Preventive annotations in general are required to be made within 24 hours>® or
immediately in the case of a preliminary notice sent by a notary after the closing of a
transaction. As mentioned above,™ in Sonora preliminary notices refer to the
notification made to the Registry by the notary or the authority before which area estate
transaction had been closed, requesting the Registry to maintain the priority of said
transaction for a certain period of time until it is actually filed (60 days).*

At the Hermosillo office, the recording process seldom takes more than four or five days
after its receipt, depending on the complexity of the instrument(s) filed. The preliminary
notices (avisos preventivos) are annotated on the same or the following day of receipt,
although their examination may take 3 to 4 days. In the City of Guaymas, Sonora, where
human and monetary resources are more limited, it may take 6 to 7 days for a document

to be formally recorded, and preliminary notices may not be annotated immediately.

S Ley Catastral y Registral del Estado de Sonora, Arts. 64, 72, 73.

%8 Ley Catastral y Registral del Estado de Sonora, Art. 115.111.

% Reglamento dela Ley Catastral y Registral del Estado de Sonora, Art. 82.
60 Ley Catastral y Registral del Estado de Sonora, Art. 64.

61 See supra, Section I1.b.x.

6z Ley Catastral y Registral del Estado de Sonora, Art. 64.
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The Hermosillo officeis able to track liens and paperwork in process after being filed but
before being finally registered through the database field known as “filing in process”
(asunto en tramite). But this data field, which in the Hermosillo office is only available
via certificates and is not visible to the public through the computer terminals installed on
site, was not available at al in the Guaymas office where the system does not allow the
tracking of liens and paperwork in process after being filed with the Registry but before
itsregistration.

ICRESON is formally addressing this gap by implementing a system of “traffic lights” to
alert the registrars of the fact that paperwork isin process. ICRESON officials mentioned
that the system will have a feature which will automatically block any entry purported to
be made on a given recording if there is some “filing in process” regarding the same.
This feature will definitely enhance the registry’s ability to track liens in process and
reduce to a minimum any risk related to the relatively small number of lawsuits filed for
certificates of freedom of liensissued without reflecting liensin process. Thisrisk, in the

opinion of seasoned professionals operating in thisregion, is rather small.

xii.  Administrative Recording Procedures and Standard Forms

The recording and administrative procedures are fairly ssimple and streamlined. Most of
them are accomplished by using standardized forms (formatos autorizados), pursuant to
Article 62 of the Regulations. Sonoran law allows the recordation of notarized
documents and authenticated private documents or documents which do not require the
execution by a Notary Public.®®

It should be noted that the trend, worldwide, vis-avis recording formalities and fees is
towards simplification and abatement of transactional and recording costs. This includes
elimination of the requirement of the participation of a notary or attorney. As of

December 7, 2005, recordings of any type of public or private documents in Sonora

63 Ley Catastral y Registral del Estado de Sonora, Arts. 48.111, 64; Reglamento de la Ley Catastral y
Registral del Estado de Sonora, Art. 65.
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which create, transfer, modify, encumber or extinguish property rights or real estate
related rights, or lease agreements, shall pay a fee of 0.005 per transaction. On the
transfer of property, the price to pay would be the highest of: a) the transactional price; b)
the cadastral price; or ¢) the appraisal price, although if said amounts are less than
MxPs286, this latter amount should apply.** The floor of MxPs286 does not apply in
cases of low income housing.®® The present fee system in Sonora does not seem to
discourage lending, according to the opinion of bankers lending in the area. However, it
has come to the Center’s attention that actions have been filed before Sonoran and
Federal courts challenging the system of registry fees in Sonora and other states. As of
this writing, these actions have not yet been adjudicated.

xiii.  Priority and Priority Preservation Rules

Under Articles 61 and 63 of the Law, the priority rule is unambiguous. property rights
over the same piece of property are ranked in the order in which they are recorded or
annotated (first in time, first in right) and due to the exclusive nature (“erga omnes”
effect) of property rights, the first right to be recorded or annotated trumps any
incompatible right which may subsequently seek a place in the Registry records.® The
priority of the documents recorded or annotated with the Registry is determined by the
hour and date of presentation of the document.’” This means that priority is not
determined either by the time and date of payment of the corresponding dues or by the
date and time when the document is actually recorded. Under a similar provision of the
Federal District’s Code and its corresponding interpretation, the Supreme Court has
established that the recordation will be dated the moment the documents are presented at

64 ICRESON’s webpage, available at http://www.| CRESON.gob.mx/tramites/aranrpp.htm, accessed
December 7, 2005.

% Id.

66 Ley Catastral y Registral del Estado de Sonora, Arts 62, 68.

o7 “La prelacion entre los diversos documentos ingresados al Registro, sin perjuicio de la

calificacion Registral, se determinara por la hora y fecha de entrada del documento al Registro
[...] ”- Ley Catastra y Registral, Art. 63.
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the office of the Public Registry, and not on the date when the inscription is actualy
recorded or the dues are paid.®

As previously mentioned,®® priority may be preserved for an executed document by
having the notary or other authenticating party (fedatario) notify the Registry office that
the instrument has aready been executed by the parties.”® When presented with this
preliminary notice, the Registrar will, immediately and without charging any fees, affix a
preventive annotation (anotacion preventiva) on the pertinent recording entry or entries,
thus providing public notice of the existence of the incoming executed transaction. If the
document is filed for recordation within 60 days, its formal recording (the resulting entry)
will be effective against third parties from the date of the preliminary notice. This

preventive annotation is very useful in the securitization process because it allows the

security interest to befiled as of the moment the transaction has closed.

xiv.  Reliability of the Recorded Data

Under Articles 67 of the Law and 100 of the Regulations, no document shall be recorded
unless there is an antecedent recording entry whereby the rights of the party acting as
grantor in the document are already recorded, and the information contained in the new
document is consistent with the one found in said antecedent entry. This preserves the
interests of the parties in the chain of title and the quality and reliability of the registry
system. The law makes an exception for the first or original recording of a document
representing a certain parcel (apertura de registro or inmatriculacion de finca). Under
the second paragraph of Article 66 of the Law, the party seeking the recordation of a
document by which proprietary or possessory rights in rural or urban land are to be
created, transferred or modified must attach a plat or drawing of the property, indicating
its physical location. In cases of subdivisions (fraccionamientos), Article 95 of the
Regulations to the registry law provides for the recording of the subdivision as such and

68 Jurisprudencia 251, Quinta Epoca, Tomo XXV, at 155, Tomo XXXVII, p.2094, Tomo XLVI, at
3207, Tomo L VI, at 1673.

69 See supra,Section I1.b.xi.

0 Ley Catastral y Registral, Art. 64.
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of the resulting partitions. In securitizations of subdivisions, this previous recording of
the subdivision as such and of the corresponding partitions would mean that the
obligation to attach a plat may be fulfilled by duplicating what is aready on record,

contributing to the cost efficiency of the securitization.

Pursuant to Article 92 of the Regulations, this descriptive plat must be issued by the
corresponding cadastral office. This requirement insures the ability to establish the
correspondence of metes and bounds between the surveyed land and the recording. If a
discrepancy appears, then a judicia procedure is required to remove the discrepancy.
This procedure is known as the “procedimiento de apeo y deslinde” or plotting procedure
— a procedure which although judicially driven does not entail a conflict between the
parties.” It is rather a consensual procedure (jurisdiccion voluntaria) of the relevant
parties brought before the judge to establish the correct metes and bounds of the
respective real estate.’” If from the commencement to the conclusion of this procedure
there is no conflict or disagreement between the parties or the adjacent proprietors, or any
disagreement is further resolved, the judge issues a judicial declaration with the correct
measurements. These measurements can then be recorded by the parties in the registry,
amending the previous metes and bounds of record. If there is any conflict between the
parties or the adjacent owners, then the procedure concludes without a judicial
adjudication on the modification of metes and bounds.”® In this case, the relevant party
has the judicial venue open to litigate her rights.”* If, on the other hand, the discrepancy
stems from what is known as a conceptual or clerical mistake (errores materiales o de
concepto), said discrepancy can be substantiated or corrected with a clerical comparison
between the recorded instrument or title and the entry of record.” The Sonoran
legislation apparently does not have a definition of what a conceptual or clerical mistake
is. The legislation of other Mexican states typically includes within the notion of clerical
errors (errores materiales) the writing of one word for another, and mistakes in names,

s Codigo de Procedimientos Civiles para el Estado de Sonora, Arts. 687-692.

2 Id., Art. 836.

s Id., Art. 691, 11, 111, V.
“ Id., Art. 691, IV.
= Ley Catastral y Registral del Estado de Sonora, Art. 60.
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properties or amounts which do not alter the import of the recording.” Conceptual errors
(errores conceptuales) are also typicaly defined by other states as those mistakes that
alter the import of the recording, but whose correction as previoudy indicated can be
substantiated by a clerical comparison between the recorded instrument or title and the
entry of record.”” This registral correction of conceptual or clerical mistakes, in which
the registry performs the corresponding modification without resorting to the plotting
procedure, can only typically take place provided there is no disagreement between the
parties.”® If there is disagreement, the relevant party typically would have to resort to a

judicial procedure.

The orderly sequence in the chain of title is further preserved by Article 101 of the
Regulations which delays the recording or annotation of any transaction until any
pending entries or marginal annotations are made or affixed. Once a document is
recorded or annotated, no other document of the same or earlier date referring to the same
parcel or real estate related right (derecho real) and which is contrary to or incompatible
with the one of record will be accepted by the Registry for recordation.”

The reliability of Registry recordings is provided by Article 55 of the Law which
establishes the public faith (fe publica) effect (also known as conclusive title effect) of
the Sonoran registry system: any person who relies upon recorded information to make a
purchase for value is legitimated in his acquisition; he and his successors and assigns can
rely on the validity of his purchase, even if his/her grantor’s rights are subsequently
annulled or cancelled, as long as the grounds for such annulment or cancellation did not
stem from the public registry’s records, there was no violation of public policy and

restrictive law, and the buyer was not aware of the problem.®

e See, for instante, the Ley del Registro Publico de la Propiedad y de Comercio para el Estado de

Baja California, Art. 56.

7 Id., Arts. 57, 58.
I Id., Art. 59, 2nd paragraph.
79 Ley Catastral y Registral del Estado de Sonora, Art. 68.

80 For a further discussion of third-party protection under Mexican law see, B. Kozolchyk, The

Mexican Land Registry, A Critical Evaluation, 12 Ariz. L.Rev. 265, at 336-338 (1970).
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As previously mentioned,®* Article 72 of the Law covers the preventive annotation of
matters like lis pendens (filed to warn all persons that the recorded title is in litigation),
attachments and court issued injunctions.®> The preventive annotation of such claims is
required to give the claimant in question a priority over the rights of subsequent

purchasers and/or similar claimants.

A court may, a some point before the final resolution of an ongoing tria, respond
favorably to the defendant’s motion to cancel a preventive annotation of an ongoing
lawsuit (lis pendens). Thus, the fact that a notice of lis pendens has been removed from
the records will not make the title of a subsequent purchaser conclusive. Pursuant to the
third paragraph of Article 55 of the Law, once the litigious character of the title has been
publicized through the Registry, even if only briefly, the public is deemed to be under
notice and, presumably, under a duty to further inquire about the current status of the
litigation. This poses a challenge to American title insurers, who do not always realize
that a cancelled preventive annotation of lis pendens does not necessarily mean that the
underlying lawsuit has also been cancelled. The judges also have the ability to reinstate a
preventive annotation of lis pendens previously cancelled. Bona fide purchasers may,
thus, run the risk of becoming subject to a transfer or lien stemming from a cancelled
preventive annotation if the judge reinstates the preventive annotation previousy
cancelled. It isimportant to bear in mind that in all of these cases judicial orders are not
to be scrutinized or examined (calificadas) by the recording officer, and that the Public
Registry acts as a ministerial entity following instructions of the judge®® Bona fide
purchasers and creditors, thus, face the risk of the possibility of liens imposed despite the
judicia cancellation of a preventive annotation of lis pendens or because of its judicial

reinstatement.

As mentioned in the previous paragraph, Article 55 of the Law provides that once the
litigious character of atitle has been publicized through the Registry, even if only briefly,

bona fide purchasers run the risk of liens imposed despite the judicia cancellation of a

8 See supra, Section I1.b.xi.
8 Ley Catastral y Registral del Estado de Sonora, Art. 72, 1-1V, VI.
8 Reglamento de la Ley Catastral y Registral del Estado de Sonora, Art. 75.
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preventive annotation of lis pendens. It isimportant to bear in mind, though, that Article
55 of the Law applies only to preventive annotations not subject to lapse or whose
lifespan is not established by Article 73 or elsewhere in the Law. As previousy
mentioned,® annotations regarding preliminary attachments contemplated by Article
73.1, for instance, are subject to an automatic lapse of 45 days, and once the annotation
has |apsed without the actual attachment being made, the lapsed annotation does not have
any effects whatsoever. Article 55, on the other hand, refers to annotations made under
Amparo or other judicial proceedings attacking the validity of the title or of the right
recorded, as in proceedings attacking the validity of certificates issued by the Agrarian
Registry declaring a former gido private property. It isin these types of judicia cases
that paragraph three of Article 55 applies, not in the ones in which the law contemplates

an automatic lapse.

From a number of experiences while checking the validity of titles to real property in the
state of Sonora, it is clear that registral services in this state have significantly improved
since the creation of ICRESON. However, there are persisting problems with the status
of land that was subject to a co-proprietorship regime and has not been formally
partitioned (proindivisos), although Article 102.V of the Regulations requires that any
document presented for recordation where the property or rightsin question are subject to
co-proprietorship must clearly (i.e., with mathematical precision) assign to each of the
co-proprietors the proportion of its rights. This means that in the purchase and sale of
land jointly held by several individuals there is the risk that the Registry records
transactions without the agreement of all of the owners, especially when the seller is not
within the original group of joint owners. Thisrisk is reduced when the transaction deals
with a seller from the original group of joint owners, in which case the Registry hasto go
back to the original transaction where the group acquired an interest as a group and where
it becomes clear that the consent of the joint owners has to be obtained. Most of these
problems are invariably found in other areas, not just in Mexico, and belong not to the
Public Registry as such, but to the land tenure in general. These problems will be further

discussed in the reports regarding the legal framework of this Feasibility Study.

8 See supra, Section 11.b.x.
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Nonetheless, those who rely on the recordings in the public registry need to be aware of
the existence of thisrisk.

IV. THE PUBLIC REGISTRY OF BAJA CALIFORNIA AND ITS PROCESS
OF MODERNIZATION

a. The M oder nization Process

The current system of the Baja California Public Registry and its modernization and
efficiency are the result of a process begun with the data entry, digitaization and
systematization of processes in 1992,% with results first visible in 1995 and strengthened
through the incorporation to the pilot program for the modernization of the public
registries.® This process transformed BC’s Public Registry from a mere archival office,
to its current role as protector of the patrimony of BC’s citizens.®” By the mid-90’s the
registrar’s activity in this state makes a 280° turn through the reengineering of processes,
substituting slow and out-dated recording methods by modern and speedy ones, with last
generation technology.® The offices of BC’s Public Registry, though, continued
operating on the basis of isolated processes and independent databases until 2001.%° In
2000 BC’s Public Registry adopts a whole scale strategy of documentation of procedures
and standardization of activities for 100% of its processes, staff and offices, certified by

the norm 1SO 9001:2000.%

b. Integral System of Registral Information (Sistema Integral de Informacion
Registral)

Currently BC’s Public Registry operates over the platform of the Integral System of
Registral Information (Sstema Integral de Informacion Registral or SIR) implemented

& Sistema Integral de Informacion Registral, supran. 40, p. 10.

8 See supra, Section I1.

87 Sistema Integral de Informacion Registral, pp. 10, 21.
8 Ibid., p. 2.

8 Ibid., p. 10.

% Ibid., p. 2.



in 2001, which was the result of the digitalization of 100% of the archives and the
structural reorganization of the administration and the appropriation of resources for the
Registry. This system links the database of the five registry offices of the state and
provides direct electronic access to its database to federal, state and municipal
governmental agencies like INFOVANIT, Hacienda, the Comptroller’s Office, Fiscal
Audit, Public Attorney’s Office, etc., the private sector linked to real estate in BC and the

genera public.*

The Integral System is embedded with layers of high profile security through passwords
assigned to the Registry’s staff after their signature of confidentiality agreements,
enabling to keep control and track with precision any access gained to the database,
layers of access to the system depending on the profile of each employee and area, the
preservation of the integrity of the original database through the implementation of mirror
databases and the daily backup of information in digital means.® All the procedures
within the SIIR alow to measure the achievement of milestones through the use of
periodic satisfaction and productivity indicators, users’ surveys, alowing the redirection
of tasks, methods and policies and the determination of the efficiency of the SIIR.*® This
sophisticated informatical system, together with training campaigns on culture and
economy of legality, have contributed as an important deterrent to old practices of
corruption.** This has been reflected in the absence of cases of forgery of the database
and sanction proceedings or the inhabilitation of officials or employees of the present
administration of the Registry and complaints for corruption.> The backup of al BC’s
Public Registry’s information through the Integra System allowed, aditionaly, the
transfer of the book records to archives for their permanent safeguard and control by
qualified and specialized staff.*

o Ibid., pp. 3, 17.

92 Ibid., pp. 5, 13-14.
9 Ibid., p. 4.

94 Ibid., pp. 5, 13.

% Ibid., pp. 5-6.

% Ibid., p. 5.
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The implementation of the SIIR allowed to restructure the administration and allocation
of resources, channeling them to strategic and high impact areas, and the relocation of
qualified personal to customer service areas.”” The SIIR has enabled savings of up to
50% of the expenses of the fiscal year, with an increase of 319% in applications
processed with the same staff and budget in 2001, redirectioning saved resources to

governmental activities with social content.®

C. Professionalization

The Public Registry of Property and Commerce of Bagja California is an entity of the
Public Central Administration of the State of Baja California, staffed by public officials
represented by a Director, a Sub-director, Coordinators of Administrative, Legal and
Informatical Areas, 5 Public Registrars in charge of the registral activity of each one of
the 5 municipalities in the state: Mexicali, Tijuana, Ensenada, Tecate and Playas de
Rosarito, 7 sub-registrars, 38 lawyers reviewers of inscriptions and certificates, 8 people

in systems, 70 in charge of the operative areas and 15 of the administrative ones.®

Each employee working at the SIIR has as minimal goals the efficiency in processing the
applications received and the decrease in second reviews originated by mistakes. This
was trandated during the period from January 2004 to June 2005, in the case of no lien
certificates, in a fulfillment of 88.76% of the individual goals of maximum response time
set in 5 minutes and of 100% of the maximum margin of mistake previously set up at 8%
with respect to total certificatesissued.'®

The current administration of BC’s Public Registry is strongly committed to the
professionalization of the registral activities, which has led to staffing the registral

o Ibid., p.17.

% Ibid., pp.3,17-18.
% Ibid., pp. 2, 6.
100 Ibid., pp.7-8.
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activities exclusively with law professionals, to provide new employees with introductory
courses, the implementation of a plan for the grant of salary increases to 100% of the
employees and bonuses based on achievements, the implementation of a career service
that helps to fill vacancies with personnel in the ranks immediately below, and to make
use of the experience gathered by personnel hired under previous administrations and
policies, but training them to achieve an adequate development of the registral duties.*
The professionalization of BC’s Registry is based on national and international
continuing education practices, like specializations in Registry Law, courses, seminars,
video-conferences, workshops and a Ph.D. in Tax Law, training provided without
interfering with the daily services to the citizenship. This commitment with
professionalization of the registral duties in BC has trandlated itself in a high sense of
belonging from the employees to BC’s Registry reflected in a low turn around rate of
3.94%.'%

From all BC’s personnel, 100% fits the job description thanks to the preparation of a
Policy Manual describing the positions in each one of the areas within the Registry, and of
Quality and Organizational Manuals, thanks to which the employees have full knowledge
of their duties and the form in which they have to fulfill them, of the Public Registry’s
organization, of the interaction of all procedures through flow charts, of policies and

quality goals, and of the description of al the positions, abilities and duties.'®

Similarly
the norms and instruments for the evaluation of each position are being finished for their
certification by the Council for Normalization and Certification of Job Expertise (Consgo
de Normalizacién y Certificacion de Competencia Laborales).'® The functionalities and
success of SIIR have been recently endorsed by the agreement signed by the Public
Registry with CONAFOVI to replicate in the rest of the Mexican Republic the
documentation and practices of the SIIR that would enable the provision of a better

service to the citizens through the public registries.’®

101 Ibid., pp. 6-7, 9.
102 Ibid., p. 9.
108 Ibid., pp. 7, 15.
104 Ibid., p.7.
105 Ibid., pp. 4, 17.
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d. Effective Notice

The present law governing the Public Registry in the state of Bagja California (“BC’s
Registral Law”) was recently published in the Official Gazette on December 5, 2005,
superseding the previous law dating back to 1978 when the state’s Civil Code was also
reformed.’® The New Registral Law, together with a series of reforms to various local
laws and procedures, updates the registral activity in BC granting legal effect to
electronic signature and documents. The 1978 superseded law was flexible enough to
permit and support the many changes made to BC’s registry system over the past ten or
twelve years. The role played by BC’s Civil Code (Articles 2866 to 2911) in facilitating

these changes is very important.

The regulations to BC’s registral law, published in 1993 and still in force to the extent

they do not contravene the recently published Law,'*’

encouraged a digitalization
process that has led this state’s registry system to the very prominent place it occupies
among the other 31 states in Mexico. BC’s Registral Law (Article 5), continuing the
practice established by the recently superseded law, concentrates the governance of the
registral system in the hands of the head of the “Direccion del Registro Publico de la
Propiedad y de Comercio”, based in Mexicali. This “Direccion” or directorate continues
to respond under the new Registry Law directly to the Governor of the state: the Director
is part of the Governor’s cabinet, with other “secretarios de estado” and directors, and is
appointed by the Governor.'® The sub-director, the registrars and subregistrars in charge
of each of the five Registry offices in the state, are also appointed by the Governor, upon

recommendation by the Director.’®

The importance of alowing the system to be run from a central source of power and
decision-making is evidenced by the fact that the quality of the services rendered at each

106 Ley del Registro Publico de la Propiedad y de Comercio para el Estado de Baja California, supra

n. 33.

Id., Articulo Transitorio Segundo, Ley del Registro Pablico de la Propiedad y de Comercio para
el Estado de Baja California.

108 Id., Arts. 5and 7.

109 Id., Arts. 6 -7.
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of the three BC Registry offices visited is virtually identical: in Rosarito, the smaller and
newer of the offices with six employees, the turnaround time for services requested is
even swifter than in Mexicali and Ensenada. Professionalism and commitment are also
reflected as previoudy said in the manuals and internal policies and procedures of the
offices of BC’s Public Registry which, with the exception of Tijuana, are certified by 1SO
9001:2000.

e.How Public/ Accessibleisthe Recorded Data?

The access to the information in the Registry is unrestricted, as provided by Baga
Cdifornia’s Civil Code, Article 2868. There are computer screens in every office
through which a customer (usuario) can directly consult the records. Remote
consultation is also available to anyone who is willing to pay a MxPs1,000 annual fee.*°
The information is currently indexed in the system under “estate”, “name of the
company”, “name of the person”, and “location”. With regard to the folio real, Baa
California features (short of a true folio real system) a virtua folio real, through the
search engine, the system electronically aggregates information per parcel and presents it

asif the Registry had an electronic folder or folio for each parcel.

Although the system enables remote access to the notaries for data entry, thereby
enabling notaries to electronicaly file transactions under their care, the notaries
interviewed seem to view this as a burden to their finances and as a clerical job that they
perform for the benefit of the Registry. A typical notarial reaction to this featureis: “how
much would the Public Registry pay me if my office does the data entry for them?”
Municipal, state and federal agencies like Sociedad Hipotecaria Federal, INFONAVIT,
and the local housing agencies, on the other hand, do the online data entry of the
transactions filed for registration or at least attach to their filings the diskette containing
the electronic information related to the transaction filed. The registral law contemplates

recordation based on electronic filings, i.e., recordation based on information either

1o US$95.37 at the rate of exchange on February 9, 2006.
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contained in a diskette or similar electronic means, or issued and sent electronically.**!

The law attaches full legal effect to this electronically generated and/or contained

information provided it is authenticated by the corresponding electronic signature.*?

f. How Inclusiveisthe System?

In an effort to promote the use of registral services, including the registration of real
estate within the state, BC’s Registry held “registral seminars” (“jornadas registrales”)
where officials of the Registry visited communities to promote its services house by

13 |n accordance with this reach-out

house distributing flyers and providing services.
policy to the public, BC’s Public Registry has commissioned in each one of the registry
offices an officer with decision power and the rank of a sub-registrar to provide free

registral advisory to the users.*'*

Similarly the Registry implemented in the offices the
service of preparation of private agreements for the transfer of property with the
assistance of qualified personnel, for a fee of up to 700 pesos, which compared to the
5,000 pesos that had to be paid for agreements prepared by paralegals with frequent
mistakes in form and substance, means a reduction of costs for the benefit of the public
and contributes to secure the efficacy in the transfer of property and the legal certainty in

land tenure.*™®

In order to record a conveyance of real property or any document whereby property rights
are modified, the interested party needs to attach (together with other items such as an
appraisal, proof of payment of state and federal taxes, etc.) a cadastra description
(deslinde catastral) properly authorized by the municipal Cadastre in question.*® Such
conveyances can only be recorded if they indicate the location of the property and

provide a description giving the area, measurements and boundaries (according to the

111

Ley del Registro Publico de la Propiedad y de Comercio para €l Estado de Baja California, Art.3,
I1X.

12 Id., Art. 70.

us Sistema Integral de Informacién Registral, p. 10.

14 Sistema Integral de Informacion Registral, pp. 10, 18.

us Ibid., p. 18.

e Ley del Registro Publico, Article 38; Reglamento de la Ley de Organizacion y Reglamentaria del
Registro Publico de la Propiedad y del Comercio, Art. 9.
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