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Part 1

The Overriding Objective

Contents of this Part

The overriding objective Rule 1.1
Application by the court of the overriding objective Rule 1.2
Duty of the parties Rule 1.3

The overriding objective

11 (1) The overriding objective of these Rules is to enable the court
to deal with family matters -

@ justly; and

(b) in away which, in proceedings affecting any child of
the family, givesfirst and paramount consideration to
the welfare of that child.

2 Dealing justly with the case includes -

@ ensuring, so far asis practicable, that the parties are
on an equal footing and are not prejudiced by their
financia position; and

(b) encouraging settlement of any disputes by
negotiation or mediation or other means; and

(c) saving expense; and

(d) dealing with cases in ways which are proportionate
0] to the complexity of the issues; and
(i)  tothefinancia position of each party; and

(e ensuring that it is dealt with expeditiously; and

H alotting to it an appropriate share of the court's
resources, while taking into account the need to allot
resources to other cases

(©)) Giving first and paramount consideration to the welfare of
any child of the family where any question relating to the
custody or supervision of, or access to, that child is concerned
includes -

@ seeking so far as practicable to encourage -

) better relationships between parents and others
involved in caring for the child and in
particular communication and cooperation with
regard to the parenting of such child; and

(i) improving and developing the relationship
between each parent and others and the child;



(b) taking account of all the circumstances including in
particular-

1) the ascertainable wishes and feelings of the
child concerned (considered in the light of his
age and understanding); and

(i) his physical, emotional and educational
needs, and

(iii)  hiscultural and ethnic background; and

(iv)  thelikely effect on him of any changein his
circumstances; and

(v) his age, sex, background and any
characteristics of hiswhich the court considers
relevant; and

(vi)  any harm which he has suffered or is at risk
of suffering; and

(vii)  how capable each of his parents, and any
other person in relation to whom the court
considers the question to be relevant, is of
meeting his needs.

Application by the court of the overriding objective

1.2  Thecourt shall seek to give effect to the overriding objective when it -
@D exercises any discretion given to it by the Rules; or
2 interprets the meaning of any rule.

Duty of the parties

1.3  Thepartiesarerequired to help the court to further the overriding
objective.



Part 2

Application and Interpretation of the Rules

Contents of this Part

Citation and commencement Rule2.1
Application of the Rules Rule 2.2
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Court staff Rule2.5
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Time - computation Rule 2.8
Meaning of 'month’ Rule 2.9
Documents Rule 2.10

Citation and Commencement

21 (1) These Rules may be cited as the Family Proceedings
Rules 1998.
()] These Rules shall:-
@ come into force on adate in 2003 to be fixed by the
Rules Committee save and except Rules 37.1 to 37.11
which shall come into force on a subsequent date to be
determined by the Rules Committee;

Application of the Rules

22 (1) These Rules as amended apply to any family matter
commenced in the Registry of the Supreme Court, Port of Spain on or after
the date of the coming into force of these Rules.

2 Subject to subrule (3), these Rules shall also apply to family
matters commenced before the date of the coming into force of these Rules if
@ any party to such matters at any time after the close of
the pleadings and before the case has been listed for
trial, filesarequest at the court office for a directions
hearing under Part 13; or
(b) ) some step required to be taken by a party
has not been taken within six months of the
time prescribed for taking it; or
(i)  acasehasnot been listed for trial for more than
three years after being set down for trial, and



©)

(4)

the court office issues anoticeto al parties
requiring them to attend a directions hearing.

Save as provided in subrule (2) above, the relevant rules of
court and other statutory provisions shall continue to apply to
family matters commenced in the Supreme Court before the
coming into force of these Rules.

"Family Matter" means any cause, matter or legal
proceeding -

(@

(b)

in connection with or arising out of matrimonial or
other domestic relationships between different sex
couples; or

concerning the welfare, maintenance, guardianship,
paternity, custody of or access to children;

and, in particular, to relevant proceedings under the following
statutes -

0] Matrimonial Proceedings and Property Act,
Chap. 45:51;

(i) Family Law (Guardianship of Minors,
Domicile and Maintenance) Act, Chap. 46:08

(iti)  Maintenance Orders (Enforcement) Act, Chap.
45:53;

(iv)  Statusof Children Act, Chap. 46:07,

(V) (Attachment of Earnings (Maintenance)Act, No
14 of 1988;

(vi)  Cohabitational Relationships Act, No 30 of
1998.

(vii)  Adoption of Children Act, Chap. 46:03;

(viii) Age of Majority Act, Chap 46:06;

(ix)  Infants Act Chap. 46:02;

x) Wills and Probate Ordinance Chap. 8:02;

(xi)  Married Persons Act, Chap. 45:50.

(xii)  Children’s Authority Act, No 64 of 2000 (when
proclaimed)

(xiii)  Children’s Community Residences, Foster
Homes and Nurseries Act, No 65 of 2000
(when proclaimed)

(xiv) Adoption of Children Act, No 67 of 2000
(when proclaimed)

(xv)  Children Act, Chap. 46:01

(xvi) Maintenance Orders (Facilities for

Enforcement) Act, No 12 of 2000 (when
proclaimed)

(xvii) Part VIII, Succession Act, 1981

(xviii) Administration of Estates Ordinance Cap. 8
No.1



(xix) OrisaMarriage Act 1999

(xx)  Muslim Marriage and Divorce Act, Chap.
45:02

(xxi)  Hindu Marriage Act, Chap. 45:03

(xxii) Marriage Act Chap. 45:01

(xxiii) Habeas Corpus Act, Chap. 8:01

5) "The principal act” means the Matrimonial Proceedings and
Property Act, Chap 45:51.

(6) A reference to arule as FPR xx or to rule xx is areference to
the rule so numbered in these Rules.

@) A referenceto arule as CPR xx is areferenceto arule so
numbered in the Civil Proceedings Rules 1998 and shall be of
no effect until the Civil Proceedings Rules 1998 come into
force.

Definitions

2.3

In these Rules -
"adopted" shall be construed in the same way as any grammatical
derivative of 'adopter’ as defined by section 2 of the Adoption of
Children Act;
"answer" is the means by which arespondent defends a petition for
divorce, judicial separation or nullity whether or not it includes a
cross-petition for divorce etc.,
"applicant" and “respondent” have the meanings given by rule 8.2;
“assess” in relation to costs means the taxation of costs as provided
for in the Matrimonia Causes Rules and the Rules of the Supreme
Court 1975.”
"cause" means any proceedings for a decree of divorce, of nullity, of
judicial separation or of presumption of death and dissolution of
marriage and includes an application under s.5 of the principal act;
"certificate of marriage" means a certificate of marriage certified by
the Registrar General or, in the case of any overseas marriage, by the
appropriate authority in the country where the marriage took place;
"Chief Justice" includes, in relation to any period in which the office
of Chief Justice shall be vacant, the person for the time being
performing the functions of the Chief Justice ;
"child" in relation to one or both of the parties includes a child born
out of wedlock or an adopted child of that party or of both parties;
"child of the family" in relation to the partiesto a marriage or to
unmarried persons means -
@ achild of both of those parties; and
(b) any other child who has been treated by both of those parties
asachild of the family;



“cohabitant™ has the meaning given to it by the Cohabitational
Relationships Act, 1998 or the meaning given to it by Part V111 of the
Succession Act, 1981 or the meaning given to it by the
Administration of Estates Ordinance Cap 8 No 1 as the context
requires;
"court" means the High Court;
"cross-petition” means a petition for divorce, judicial separation or
nullity made by a respondent whether or not contained in an answer;
"defended cause" means a cause which is not an undefended cause;
“decr ee proceedings” means proceedings in which a party is seeking
adecree.”
"filing", in relation to a document, means delivering it or posting it to
the appropriate court office and shall not be complete until the
document isreceived at that office;
"guardian ad litem" means a person appointed to separately
represent the interests of a child;
“Mar shal” includes a Deputy Marshal.
"master”, subject to any direction under rule 2.4(2), includes
assistant master;
"minor" means a person under 18 years of age;
"next friend" has the meaning given by Part 5;
"notice of intention to defend" has the meaning assigned to it by Part
10;
"order" includes any judgment, order, decision, direction or decree;
"the overriding objective" means the objective set out inrule 1.1,
"patient” means a person who by reason of mental disorder within the
meaning of the Mental Health Act Chap 28:02 isincapable of
managing his own affairs;
"petition” isthe means by which a party to a marriage seeks a decree
of divorce, judicial separation or nullity;
“practice form”_means aform which the Chief Justice designates by
practice direction to be a practice form.
"relevant child" meansin relation to the parties to amarriage -
@ any minor child of the family whois-
0] under the age of sixteen; or
(i) receiving instruction at an educational establishment
or undergoing training for atrade, profession or
vocation, whether or not heisalso in gainful
employment; and
(©) any other child of the family to whom the court by an
order under Section 47(1) of the principal act directs
that Section 47 should apply.
“Registrar” includes Deputy Registrar and Assistant Registrar
"undefended cause" has the meaning given it by rule 17.1; and
"welfare" includes the custody and education of a child and financial
provision for him.



Who may exercise the power of the court

24 (1)
(2

Court staff

25 @D
(2

Except where statute, rule or practice direction provide
otherwise, the functions of the High Court may be exercised
by any judge or master of that court.

The Chief Justice may by direction allocate the work of the
court between judges and masters.

Where these Rules refer to the court office or require or
permit an act of aformal or administrative character, that act
may be performed by a member of the court staff authorised
by the Chief Justice.

Where these Rules expressly so provide, any other functions
of the court may be carried out by a member of the court
staff authorised by the Chief Justice.

Court's discretion as to where it deals with cases

2.6

(1)
)

The court may deal with acase at any place that it
considers appropriate.

In considering what place may be appropriate the court shall
consider the convenience of such place to any child of the
parties, the parties and their attorneys.

Time - court to state calendar dates and time

When making any judgment, order or direction which imposes a
time limit for doing any act the court shall state the calendar date by
which such act isto be done.

2.7

Time - computation

2.8

(1)

)
©)

This rule shows how to calculate any period of time for

doing any act which isfixed -

@ by these Rules; or

(b) by any Practice direction; or

(©) by any order or direction of the court.

All periods of time expressed as a number of days shall be
computed as clear days.

In thisrule 'clear days means that in computing the number of
days the day on which the period begins and the day on which
the period ends are not included.

Examples



(4)

()

(6)
(@
(b)

@ Notice of an application shall be served at least 3
days before the hearing.
Application isto be heard on Friday 20 October,
Thelast date for serviceis Monday 16 October.
Where the specified period -
is5 daysor less; and includes
) a Saturday or Sunday; or
(i)  any other day on which the court officeis closed,
that day does not count.
When the period fixed -
@ by these Rules; or
(b) by any practice direction; or
(©) by any order,
for doing any act at court ends on aday on which the court
officeisclosed, it isin timeif done before 4 p.m. on the next
day on which the court office is open.
When the period fixed by these Rules; or
any practice direction; or
by any order,
for doing any act which does not need to be done at court
ends -
0] on a Saturday or Sunday; or
(i)  onany public holiday; or
(iii)  on Carnival Monday or Carnival Tuesday
it shall be done before 4 p.m. on the next ordinary business

day.

Meaning of 'month’

2.9  Where 'month’ occursin any order or any other document, it means a
calendar month.

Documents
2.10

@ So far asis practicable, every document prepared for
usein the court shall be on "letter size" paper;
approximately 11 inches long by 8.5 inches wide.
Margins of 1" (25 mm) shall be left at top and
bottom and of 1.5" (38 mm) at each side.
(b) Every document to be filed at the court shall be headed
with the title of the proceedings and -
() adescription of the document; and
(i)  astatement of the nature of the case; and
(i)  beendorsed with the name; and
e firm name; and
e bar number;_and



e address, and
e telephone and fax numbers, if any;
and
e E mail address, if any,
of the attorney filing the document, and (where
an advocate attorney has been instructed -
e thename
e bar number; and
e telephone and fax numbers, if any;
and
e E mail address, if any, of that
attorney.






Part 3

Forms

Contents of this Part
Forms-Chief Justice designates practice forms Rule 3.1

Forms

Rule 3.2

Forms- Chief Justice designates practice forms

3.1  TheChief Justice may by practice direction give directions for the use
of any form which shall be designated a practice form.

Forms
3.2 D

)
©)
(4)

()

(6)

where appropriate, practice forms shall be used in the casesto
which they apply.

Any reference to aform followed by a number isa

reference to the appropriate practice form.

A form may be varied if the variation is required by the
circumstances of a particular case;

Notwithstanding subrule (3), aform shall not be varied so as
to leave out any information or guidance which the form gives
to the intended recipient of the form.

Where these Rules require a party to send a blank form to

any other party, he shall send it without variation except the
insertion of thetitle of the case and the court address to which
that document is to be returned.

A form marked with the word 'Seal’ shall bear the seal of the
Supreme Court.

11






Part 4

Practice directions and Guides

Contents of this Part

Who may issue practice directions Rule4.1
Scope of practice directions Rule 4.2
Publication of practice directions Rule4.3
Date from which practice directions take effect Rule4.4
Compliance with practice directions Rule 4.5
Practice guides Rule 4.6

Who may issue practice directions
4.1  Practicedirections may only be issued by the Chief Justice.

Scope of practice directions

42 (1) A practicedirection may beissued in any case where
provision for such a direction is made by these Rules.
2 Where there is no express provision in these rules for such a
direction, the Chief Justice may give directions asto the
practice and procedure to be followed in the court.

Publication of practice directions

4.3  Practicedirections shall be-
@ published in the Trinidad and Tobago Gazette; and
(b) displayed and made available at each court office.

Date from which practice directions take effect

44 A practicedirection takes effect from the date of publication in
the Trinidad and Tobago Gazette unless the direction gives some
other date.

Compliance with practice directions

45 (1 A party shall comply with any relevant practice directions
unless there are good reasons for not doing so.
2 If aparty failsto comply with a practice direction, the court
may make an order against him under Part 15 (Case
Management - the court's Powers) or Part 36 (Costs -
General).
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Practice guides

4.6

(1)

(2)
©)

The Chief Justice may issue practice guides to assist parties
in the conduct of litigation.

Parties shall have regard to any relevant practice guide.

The court may take into account the failure of any party to
comply with any practice guide when deciding whether or
not to make an order under Part 15 (Case Management - the
Court's Powers) or Part 36 (Costs - General).
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Part 5

Representation of Minors or Patients

Contents of this Part

Scope of this Part Rule5.1
Requirement of next friend in proceedings by

or against minors Rule 5.2
Stage of proceedings at which next friend necessary Rule 5.3
Who may be aminor's next friend Rule5.4
Who may be a patient's next friend Rule 5.5

Conditions for being a next friend without acourt order  Rule 5.6
How a person becomes a next friend without a court order Rule 5.7

How a person becomes a next friend by court order Rule 5.8
Court's power to change next friend or to prevent

a person acting as next friend Rule 5.9
Appointment of next friend by court order -

supplementary Rule5.10
Procedure where appointment of next friend ceases Rule5.11
Compromise etc., on behalf of minor or patient Rule5.12
Control of money to be paid to or for a minor

or patient Rule5.13
Separate representation of aminor Rule5.14

Scope of this part

5.1

This Part -

@ contains specia provisions which apply in proceedings
to which minors and patients are parties; and

(b) sets out how a person becomes a minor's or patient's next
friend; and

(©) deals with the separate representation of minors.

(Rule 6.5 contains provisions about the service of documents

on minors and patients)

Requirement of next friend in proceedings by or against minors or

patients
52 (1
(2

A minor or patient shall have a next friend to conduct
proceedings on his behalf.

However the court may, on the application of a minor, make
an order permitting the minor to conduct proceedings

15



©)
(4)

()

without a next friend.

An application for an order under paragraph (2) may be

made without notice.

Where -

@ the court has made an order under paragraph (2); and

(b) it subsequently appears to the court that it is desirable
for anext friend to conduct the proceedings on behalf
of the minor, the court may appoint a person to be the
minor's next friend.

A next friend shall act by an attorney at law.

Stage of proceedings at which next friend necessary

5.3

(1)

)

©)

(4)

A minor or patient shall have anext friend in order to issue
proceedings except where the court has made an order under
rule 5.2(2).
A person may not -
@ make any application against aminor or patient
before proceedings have started; or
(b) take any step in proceedings except -
0] issuing and serving a petition or application;
or
(i)  applying for the appointment of a next friend
under rule 5.8
until the minor or patient has a next friend.
If a person becomes a patient during proceedings no party
may take any step in the proceedings apart from applying to
the court for the appointment of a next friend, until the
patient has a next friend.
Any step taken before aminor or patient has a next friend
shall be of no effect unless the court otherwise orders.

Who may be a minor's next friend

54

(1)
)

A minor's next friend may be a person appointed by the court.

A person who satisfies the conditions set out in rule 5.6(2)

may act as aminor's next friend without a court order

appointing him, unless -

@ the court has already appointed a next friend; or

(b the court makes or has made an order under rule 5.9
(court's power to change next friend or to prevent a
person acting as a next friend).
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Who may be a patient's next friend

5.5

(1)

(2)

A person authorised under Part VII of the Mental Health

Act, Chap 28:02 to conduct legal proceedings in the name of

the patient or on his behalf, is entitled to be the next friend of

the patient in any proceedings to which his authority extends.

If no oneis authorised under paragraph (1), -

@ the Chief State Solicitor, if he consents, isto be the
next friend of the patient.

(b) a person who satisfies the conditions set out in rule
5.6(2) may apply under rule 5.8 to be a patient's next
friend.

Conditions for being a next friend without a court order

5.6

(1)

(2)

Paragraph (2) specifies the conditions to be satisfied for the

purposes of -

@ rule 5.4(2), (minor's next friend without court order);

(b) rule 5.5(2), (patient's next friend without order if
nobody is authorised under Part V11 of the Mental
Headlth Act, Chap 28:02 or the Chief State Solicitor
does not consent to act).

A person may act as anext friend if he -

@ can fairly and competently conduct proceedings on
behalf of the minor or patient; and

(b) has no interest adverse to that of the minor or patient.

How a person becomes a next friend without court order

5.7

(1)

)

®3)

(4)

If the court has not appointed a next friend, a person who

wishesto act as next friend shall follow the procedure set out

inthisrule.

A person authorised under Part VIl of the Mental Health Act

1975 shall file an official copy of the order or other document

which constitutes his authorisation to act.

Any other person shall -

@ file a certificate that he satisfies the conditions
specified in rule 5.6(2); and

(b) serve a copy of the certificate on every person on
whom, in accordance with rule 6.5 (service of petition
on minors and patients) the petition or application
should have been served.

A person who isto act as a next friend for an applicant or

petitioner shall file -

@ the authorisation; or

(b the certificate under paragraph (3); and

(©) a certificate stating that the certificate under

17



paragraph (3) has been served in accordance with
paragraph (3)(b)at the time when the petition or
application isissued.
5) A person who isto act as a next friend for a respondent shall

file -

@ the authorisation; or

(b) the certificate under paragraph (3); and

(©) a certificate stating that the certificate under
paragraph (3) has been served in accordance with
paragraph (3)(b) at the time when he first takes a step
in the proceedings on behalf of the respondent.

How a person becomes a next friend by court order

58 (D The court may make an order appointing a next friend with

or without an application.

2 An application for an order appointing a next friend may be
made by -
@ a person who wishes to be a next friend, or
(b) aparty.

3 Where -
@ a person issues a petition or application against a

minor or patient; and

(b) the minor or patient has no next friend; and
(©) either -

1) someone who is not entitled to be a next
friend files an answer, cross-petition or
evidence in answer to an application; or

(i)  the petitioner or applicant wishes to take some
step in the proceedings,

the petitioner or applicant shall apply to the court for

an order appointing a next friend for the minor or

patient.
4 An application for an order appointing a next friend shall be
supported by evidence.
5) The court may not appoint a next friend under this rule unless
it is satisfied that the person to be appointed complies with the
conditions specified in rule 5.6(2).

Court's power to change, or to prevent person acting as, next friend
59 (@ The court may -
@ direct that a person may not act as a next friend; or
(b) terminate a next friend's authority to act; or
(©) appoint anew next friend in substitution for an

18



)
©)
(4)

()

existing one.
The court may make an order under paragraph (1) with or
without an application.
An application for an order under paragraph (1) shall be
supported by evidence.
An application to appoint a next friend in substitution for an
existing one shall be made on notice to the existing next
friend.
The court may not appoint a next friend under thisrule
unlessit is satisfied that the person to be appointed complies
with the conditions specified in rule 5.6(2).

Appointment of next friend by court order - supplementary

5.10

(1)

(2)

©)

An application for an order under rule 5.8 or 5.9 shall be
served on every person on whom, in accordance with rule

6. 5 (service on parent, guardian etc.,) the petition should have
been served.

An application for an order under rule 5.9 (change of next
friend) shall also be served on the person who is or who
purports to act as next friend.

On an application for an order under rule 5.8 or 5.9, the court
may appoint the person proposed or any other person.

Cessation of appointment as next friend

511

D

)

©)

(4)

©)

The appointment of a minor's next friend ceases when a

minor who is not a patient reaches the age of 18.

When a party ceases to be a patient during the course of

proceedings, the next friend's appointment continues until it

isended by court order.

An application for an order under paragraph (2) may be

made by -

@ the former patient; or

(b) the next friend; or

(© aparty.

The party in respect of whom the appointment to act has

ceased shall serve notice on the other parties -

@ stating that the appointment of his next friend has
ceased;

(b) giving his address for service; and

(©) stating whether or not he chooses to carry on the
proceedings.

If he does not do so within 28 days after the appointment of
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(6)

the next friend terminates the court may, on application,

strike out any petition, application or answer brought by him.

The liability of anext friend for costs continues until -

@ the minor or patient for whom he acted as next friend
serves the notice referred to in paragraph (4); or

(b) the next friend serves notice on the other parties that
his appointment to act has ceased.

Compromise etc., by or on behalf of minor or patient

Where financia relief is clamed by or on behalf of aminor or
patient, no settlement, compromise or payment shall be valid, so far
asit relatesto that person's application, without the approval of the

5.12

court.

Control of money to be paid to or for a minor or patient

5.13

(1)

)

Where in any proceedings money isto be paid to or on
behalf of or for the benefit of a minor or patient that money
shall be dealt with in accordance with directions given by the
court under this rule and not otherwise.

Directions given under this rule may provide that the money
shall be wholly or partly paid into court and invested or
otherwise dealt with.

Separate representation of a minor

5.14

(1)

)

If in any matter the court considers that a minor should be
separately represented it may -
@ appoint the Chief State Solicitor to act as guardian ad
litem if he consents; or
(b) if he does not, on the application of -
i) aparty; or
(i)  aperson who wishesto act as guardian ad
litem,
appoint aguardian ad litem with authority to take
part in the proceedings on the minor's behalf.
(©) A person may act as aguardian ad litem if he
i) can fairly and competently take part in
proceedings on behalf of the minor; and
(i) hasno interest adverse to that of the minor.
The court shall direct that aminor be separately represented
on any application for avariation of settlement order unless
it is satisfied that any proposed variation will not adversely
affect the rights or interests of that minor.

20



Part 6

Service of Petition

Contents of this Part

Scope of this part
Service of petition, normal method
Method of personal service
Proof of personal service
Service of petition etc., on children and patients
Power of court to make order for service
by a specified method
Service out of Trinidad and Tobago
Tranglation of petition etc., where served out of
Trinidad and Tobago
Power of court to dispense with service

Scope of this Part;

6.1  ThisPart deals with the service of a petition.

Service of petition. normal method

Rule 6.1
Rule 6.2
Rule 6.3
Rule 6.4
Rule 6.5

Rule 6.6
Rule6.7

Rule 6.8
Rule 6.9

6.2 (1) The genera ruleisthat the petition shall be served personally;

2 Service may be effected by the marshal or his assistant or
some other person deputed by the marshal on behalf of the

petitioner.

3 Service may not be effected by the petitioner but the petitioner

may be present when service is effected.

Method of personal Service

6.3  Persona service shall be effected by delivering to and leaving with the
person to be served a copy of the petition sealed by the court or other

document to be served.

Proof of personal service

64 (1) Personal service of any document may be proved by an

affidavit sworn by the server of the document stating-

@ the date and time of service; and
(b) the precise place or address at which it was served,;

and
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)

©)

(4)

(c) precisely how the respondent or co-

respondent was identified.
Where the respondent or co-respondent was identified by
another person (including a petitioner or respondent) that
person shall also make an affidavit showing precisely how that
person was able to identify the respondent.
Where the server identified the respondent or co-respondent
by means of a photograph or description there shall also be
filed an affidavit by a person verifying the description or
photograph of the respondent and showing how that person is
ableto do so.
Where the service was effected by a marshal a certificate of
service may befiled in the place of the affidavit by the
server.

Service of petition on minors and patients

6.5

(1)

)

©)

(4)

(5)

(6)

(7)

(8)

Paragraphs (2) to (5) specify the persons on whom a petition
shall be served if it would otherwise be served on a minor or
patient.

A petition which would otherwise be served

on aminor who is not also a patient shall be served on one of
the minor's parents or guardians or, if there is no parent or
guardian, on the person with whom the minor resides (other
than the petitioner) or in whose care the minor is.

A copy of the petition shall also be served on arespondent or
petitioner who isaminor but not also a patient.

If aperson is authorised under Part V11 of the Mental Health
Act, Chap 28:02 to conduct the proceedings in the name of
the patient or on his behalf, a petition shall be served on that
person.

If there is no person so authorised, a petition shall be served
on the person with whom the patient resides (other than the
respondent) or in whose care the patient is.

The court may order that, although paragraphs (2) to (4) have
not been complied with, the petition isto be treated as if it has
been properly served.

The court may make an order permitting the petition to be
served on the minor or patient, or on some other person other
than the person specified in paragraphs (2) to (5).

An application for an order under paragraph (7) may be
made without notice.

(Part 5 deals generally with parties who are minors and
patients)
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Power of court to make an order for service by a specified method

6.6

(1)
()

The court may direct that a petition may be served by a
method specified in the court's order.

An application for an order to serve by a specified method
may be made without notice, but shall be supported by
evidence specifying the method of service and showing that
that method of serviceislikely to enable the respondent or co-
respondent to ascertain the contents of the petition.

Service out of Trinidad and Tobago — general provisions

6.7

(1)

()

A petition or any other document in family proceedings may
be served on a person out of Trinidad and Tobago by any
method approved by the Court upon an ex parte application.
An order made under subrule (1) shall fix atime for giving
notice of intention to defend.

Translation of petition where party being served does not understand
English

6.8

)

)
©)

(4)

Where there is reason to believe that the respondent or co-
respondent does not understand English, every copy of the
petition shall be accompanied by atransation of the petition,
notice of proceedings and acknowledgment of service forms.
The tranglation shall be in alanguage which the respondent or
co-respondent will understand.

The petitioner shall file evidence to show that the respondent
or co-respondent understands the language into which the
petition has been trandlated.

Every trandation filed under this rule shall be certified by
the person making it to be a correct translation, and the
certificate shall state -

@ the name of the person making the translation; and
(b) his address; and

(©) his qualifications for making a trandlation.

Power of court to dispense with service

6.9

D
)

The court may dispense with service of apetition if itis
appropriate to do so.

An application for an order to dispense with service may be
made without notice but shall be supported by evidence
showing that it is appropriate to make such an order.
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Part 7

Service of other documents

Contents of this Part

Scope of this Part Rule7.1
Who is to serve documents other than the petition Rule7.2
Method of service Rule 7.3
Address for serving such documents Rule7.4
Service of documents on a non-party Rule 7.5
Address for serving documents where no address for
serviceisgiven Rule 7.6
Deemed date for service by post Rule 7.7

Scope of this Part
7.1  Thispart deals with the service of any document other than a petition,
or an application under part 11 (applications relating to children) or
Part
12 (financial application) which is not made in pending proceedings.

Who is to serve documents other than the petition

72 (1) Any decree, direction or order shall be served by the court,
unless the court orders otherwise.
()] Any other document other than a petition that requires service
shall be served by a party, unless the court orders otherwise.

Method of Service

7.3  Serviceisto be effected by delivery, facsimile transmission, or
prepaid post, unlessthe court orders otherwise

Address for serving such documents

74 (1) If aparty has an attorney on record for him , the documents

shall be posted or delivered to the attorney at his address.

()] If aparty isacting in person and has given an address for
service the documents shall be posted or delivered to him at
that address.

(©)) If aparty's address for service includes a number for
facsimile transmission the documents may be so
transmitted to him at that number.
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Service of documents on a person not a party

7.5  If thecourt or aparty isto serve documents on a person who is not a
party such documents shall be served by one of the methods specified
in Part 6.

Method of serving documents where no address for service is given

76 (1) If aparty to be served has not given an address to which
documents for him may be sent, the documents shall be served
by posting them to or delivering them at
) the business address of any attorney who is acting for

him in the proceedings; or
(i)  theparty'susua place of residence
2 The provisions of Part 6 may be applied to such a document

asif it was a petition.

Deemed date for service by post

7.7  Any document served by pre-paid post under this Part is deemed to be
served on the fourteenth day after posting.
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Part 8
General Rules about Applications for Court Orders

other than Decrees of Divorce etc.,

Contents of this Part

Scope of this Part Rule 8.1
Applicants and respondents Rule 8.2
Where to make applications Rule 8.3
Application in writing Rule 8.4
Notice of application and evidence in support Rule 8.5
Time when an application is made Rule 8.6
What an application for aprocedural order shall include  Rule 8.7
Contents of notice of application for procedural order Rule 8.8
Service of notice of application Rule 8.9
Powers of the court in relation to the conduct

of an application Rule 8.10
Conseguence of not asking for an order in an

application Rule8.11

Applications which may be dealt with without ahearing  Rule 8.12
Service of application where order made on application made

without notice Rule 8.13
Applicationsto set aside or vary order made on application

made without notice Rule 8.14
Power of court to proceed in the absence of party Rule 8.15
Application for leave to present a petition for divorce within

1 year of marriage Rule 8.16

Scope of this Part

8.1  ThisPart dealswith applications for court orders made before or
during the course of proceedings. It does not deal with applications
for adecree of divorce, judicial separation or nullity, such
applications being made by petition in accordance with Part 9. It deals
generally with applications for children orders and financial relief
orders which are dealt with in more detail by Parts 11 and 12
respectively.

Applicants and respondents

8.2  "Applicant" means a person who seeks a court order by making an
application; and
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"respondent™ means the person against whom the order is sought,
whether or not such party is hamed as respondent in any petition for
divorce etc., and such other person as the court may direct.

Where to make an application

83 (1 The general ruleisthat an application should be made to the
court office where the proceedings were issued.
2 If the proceedings have been transferred to another court
office the application should be made to that court office.

Application in writing
84 (1 The genera ruleisthat an application shall be in writing.
(2)  Anapplication may be made oraly if -
@ thisis permitted by arule or practice direction, or
(b) the court dispenses with the requirement for the
application to be made in writing.

Notice of application and evidence in support

85 (D The genera ruleisthat the applicant shall give notice of the

application to each respondent.

()] An applicant may make an application without giving notice
if thisis permitted by -
@ arule; or
(b) a practice direction.

3 Evidence in support of an application is not needed unless it
isrequired by -
@ arule; or
(b) apractice direction; or
(© court order.

4 Notice of the application shall be included in the form used
to make the application.

5) Where evidence in support is required it shall be given by
affidavit.

Time when an application is made

8.6  Where an application shall be made within a specified period it is so
made if it is received by the court office or made to the court within
that period.
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What an application for a procedural order shall include

87 (1)

(2)

)
(4)

This rule deals with applications for procedural orders made
before or during the course of proceedings. It does not deal
with applications for orders relating to the custody of or
access to children or for financial relief.
An application for a procedural order shall state -
@ what order the applicant is seeking; and
(b) briefly, why the applicant is seeking the

order.
The applicant shall include with or attach to the application a
draft of the order heis seeking.
Either the applicant or his attorney shall certify on the
application that he believes any facts stated in the application
aretrue.

(Part 11 deals with applications relating to the custody of or access
to children, Part 12 deals with applications for financial relief)

Contents of notice of application for procedural order

88 (1)

)
©)

The notice shall state whether there will be a hearing.

(Rule 8.12 sets out the circumstances in which there may not
be a hearing)

If there isto be a hearing the notice shall state the date time
and place of the hearing.

If there is not to be a hearing, the notice shall state how the
court will deal with the application.

Service of notice of application

89 (1)

)

©)

Notice of an application shall be served

@ forthwith upon issue; and

(b) at least 3 days before the court isto deal with the
application.

The notice shall be accompanied by

@ acopy of the application (where the notice and the
application are not contained on the same form); and

(b any evidence in support; and

(©) acopy of any draft order which the applicant has
attached to his application.

The notice shall be served in accordance with Part 7.

Powers of the court in relation to the conduct of an application

810 (1)

The court may -
€) iSSue a witness summons requiring a party or other
person to attend the court on the hearing of the
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application.
(b) require the production of documents or things at such
a hearing.
(©) guestion any party or witness at such a hearing.
2 The court may examine a party or witness -
@ oraly, or
(b) by putting written questions to him and asking him to
give written answers to the questions.
(©)) Any party may then cross-examine the witness.
4 The court may exercise any power which it might exercise at
adirections hearing.

Consequence of not asking for an order in an application

8.11 An applicant may not ask for an order for which he has not asked in
his application unless the court permits him to do so.

Applications which may be dealt with without a hearing

812 (1) The court may deal with an application without a hearing if -
@ the parties agree that the court should dispose of its
application without a hearing; or
(b) the court considers that the application can be dealt
with over the telephone or by other means of
communication; or
(c) the parties have agreed to the terms of an order and the
application (or acopy of the application) is signed by
all partiesto the application or their attorneys; or
(d) the court does not consider that a hearing would be
appropriate.
()] Where an order is made without a hearing under paragraph (1)
(d) either party may apply to set aside the order.
(©)] An application under paragraph (2) shall be made within 14
days of the service of the order in question.

Service of application where order made on application made without
notice

813 (1 After the court has disposed of an application made without
notice, in addition to serving a copy of any order made, a copy
of the application and any evidence in support shall be served
on al parties.

()] When such an application is made the applicant shall file
sufficient copies of the application and evidence in support for
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©)

service on al other parties who may be affected by the order.
Where an urgent application is made without notice and the
applicant undertakesto file evidence after the hearing he shall
serve copies of the application and evidence on all other
parties affected by the order.

Application to set aside or vary order on application made without notice

814 (1)

(2)
©)

A respondent to whom notice of an application was not given
may apply to the court for any order made on the application
to be set aside or varied and for the application to be dealt with
again.

A respondent shall make such an application not more than 7
days after the date on which the order was served on him.

An order made on an application of which notice was not
given shall contain a statement of the right to make an
application under thisrule.

Power of the court to proceed in the absence of a party

8.15 Wherethe applicant or any person on whom the notice of application
has been served fails to attend the hearing of the application, the court
may proceed in his absence.

Application for leave to present a petition for divorce within 1 year of

marriage
816 (1)
2
©)
(4)

An application for leave to present a petition for divorce

within one year of the marriage shall be supported by

evidence.

The affidavit shall state -

@ the grounds of the application; and

(b particulars of the hardship suffered by the petitioner; or

(©) particulars of depravity on the part of the respondent;
and

(d)  whether any, and if so what, attempts have been
made at reconciliation; and

(e details of any child of the family; and

) any circumstances which might assist the court to
determine the effect that any order it might make
might have on any child of the family.

Rule 9.5 appliesto such an application asit doesto a

petition.

An application under this rule shall be served in accordance

with Part 6.

31






Part 9

Petitions for divorce, judicial separation and nullity

Contents of this Part

How to commence proceedings for divorce, etc Rule9.1
Form of Petition Rule 9.2
Contents of Petition Rule 9.3
Parties Rule9.4
Marriage Certificate to be filed Rule9.5
Statement of arrangements for children Rule 9.6
Service of Petition Rule 9.7

How to commence proceedings for divorce, etc.,

921 (1) Proceedings for
@ divorce;
(b) judicial separation;
(©) nullity.
are commenced when the court issues a petition.
(Rule 8.16 deals with applications for permission to file a petition for
divorce where less than one year has elapsed from the date of the
marriage.)
(2) A petition may beissued in any court office.
3 A petition isissued on the date entered on the form
by the court office.
4 The petition may beissued if the petitioner presentsto the
court office -
@ the petition; and
(b) the statement of arrangements for children (if any)
required by rule 9.6,
together, in each case, with sufficient copies for service on all
respondents; and
(c) the marriage certificate required by rule 9.5, and
(d) a statement as to reconciliation in the appropriate
practice form.

Form of petition

92 (D The petition shall be in the appropriate practice form.
(2)  The petition shall be verified by affidavit.

Contents of petition

9.3 (1) The petition shall contain such information set out in
Appendix A to these rules asis appropriate to the type of
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)

©)

(4)
()

Parties
9.4 Q)

)
©)

(4)

©)

petition issued.

The petition shall state the names and addresses of all

persons to be served and whether any such person isaminor

or a patient.

The petition shall end with a prayer giving details of the relief

sought including -

@ the nature of the decree that is sought; and

(b) any order sought with regard to the custody of or
access to any child of the family; and

(©) any claim for costs.

The petition shall give an address for service for the petitioner

within 3 miles of the court office from which it isissued.

The petitioner shall sign the petition and verify by affidavit

that the contents are true.

The person who issues the petition is referred to as

'the petitioner'.

The spouse of the person who issues the petition isreferred to
in the proceedings based on the petition as 'the respondent’.
Any other named person who is alleged to have committed
adultery with the respondent or (in the case of an Answer) the
petitioner is called 'the co-respondent’ (if male) or ‘the
second respondent’ (if female).

Where the petitioner aleges that the respondent has been
guilty of an improper relationship with a named person or of
rape upon a person named the petitioner shall apply
immediately after filing the petition for directions whether that
person should be named as a co-respondent or second
respondent.

An application under paragraph (4) may be made without
notice but shall be supported by evidence.

Marriage certificate to be filed

95 (1)
(2
(€©)

The general rule isthat a marriage certificate shall be

filed with the petition.

However the court may give permission to issue a petition
without a marriage certificate.

An application for permission may be made without notice but
shall be supported by evidence.



Statement of arrangements for children

96 (1)

(2)
©)

(4)

On issuing any petition the petitioner shall file a statement of
the existing and proposed arrangements for each relevant
child.

(Relevant child is defined in Part 2)

That statement shall be in the appropriate practice form.

The statement shall be signed by the petitioner and certified as
true.

The statement may also be signed by the respondent spouse if
that spouse agrees with the statement.

Service of petition

97 (1)
()

The petition shall be served in accordance with Part 6.

There shall be served with the petition

@ the statement of arrangements for the relevant children
(if any); and

(b) ablank form of acknowledgment of service; and

(c) anotice of proceedings,

in the appropriate practice forms.
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Part 10

Acknowledgment of service and Notice of Intention to

Defend

Contents of this part

Scope of this part Rule 10.1
Acknowledgment of service Rule 10.2
Time for giving notice of intention to defend Rule 10.3
Effect of notice of intention to defend Rule10.4
Petition based on separation and consent Rule 10.5
Right of respondent etc., to be heard whether or not notice

of intention to defend or answer filed Rule 10.6
Right of respondent to file statement of arrangements for

the children Rule 10.7

Scope of this Part

101 (1)

(2)

3

This part deals with the procedure to be adopted by a
respondent on being served with the petition.

He shall enter an acknowledgement of service which may
contain a notice of intention to defend if he wishes to oppose the
granting of a decreeto the petitioner or seek a decree himself.

In this Part "respondent” includes a co-respondent and a second
respondent.

Acknowledgment of service

102 (1)
2
3

The respondent may file an acknowledgment of servicein
any court office.

However that does not mean that the proceedings are to be
transferred to that court office.

The court shall send to the petitioner a copy of the
acknowledgment of service.

Time for giving notice of intention to defend

10.3 Thetimefor giving notice of intention to defend is 8 days from the
date of service of the petition.
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Effect of notice of intention to defend

10.4  Where the respondent gives notice of intention to defend, the petitioner
may not apply for any directions relating to the trial until the time for the
respondent to file an answer has expired.

(Rule 19.3 states the time for filing an answer)

Petition based on separation and consent

10.5

1)

(2)

©)

A respondent to a petition based on a period of separation
and the consent of the respondent may give such consent in
his acknowledgment of service or in any other written form.
The respondent may, however state in his acknowledgment of
service that he has not consented, does not consent or no
longer consents to the divorce.

The proceedings shall then be stayed if that isthe only fact
relied upon and the court office shall give notice of such stay
to all parties.

Right of respondent to be heard whether or not notice of intention to
defend given or answer filed

10.6

(1

)

Whether or not a respondent spouse files a notice of

intention to defend or an answer he may be heard on -

@ any question relating to the custody of, or accessto,
any child of the family; or

(b) any guestion as to whether a supervision order should
be made as to any child of the family under s.50 of the
principal act; or

(©) any question of financial relief.

(Part 12 defines financial relief)

Whether or not a respondent or co-respondent files a notice

of intention to defend or an answer he may be heard asto

costs but may not make any allegation against a party claiming

costs unless that allegation has been made in an answer other

than an allegation relating to the conduct of the proceedings.

Right of respondent to file statement of arrangements for the children

10.7

(1)

(2)
©)

A respondent spouse may file a statement of the existing and
proposed arrangements for any child of the family.

That statement shall be in the prescribed form.

The statement shall be signed by the respondent and shall be
certified astrue.
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Part 11

Applications relating to children

Contents of this Part

Scope of this Part Rule11.1
How to make a child application Rule 11.2
Injunction to restrain any person from removing a child from

Trinidad and Tobago etc., Rule 11.3
Where to make an application Rule11.4
Other proceedings Rule 11.5
Directions hearing Rule 11.6
Service of application Rule 11.7
Answer to application Rule 11.8
Service of Evidence Rule11.9
Appointment of probation officer Rule 11.10
Evidence of probation officer Rule11.11
Application by probation officer for discharge or variation

of a supervision order Rule11.12
Court may utilise services of other persons Rule 11.13
Mediator may not be compelled to give evidence or to

Report Rule 11.14

Scope of this Part

11.1  ThisPart deals with applications by any person relating to the welfare
of any child (including any application for a paternity order) other
than applications dealing solely with financial relief for a child,
whether or not -

@ the child isachild of the family; or
(b) there are divorce, judicial separation or nullity proceedings
pending.

How to make a child application
11.2 Anapplicant may apply by filing an application in the appropriate
practice form.

Injunction to restrain any person from removing a child from Trinidad
and Tobago etc.,

113 (1) An application for an injunction to restrain any person from
removing achild from Trinidad and Tobago or out of the
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custody, care and control of any person named in the
application may be made without notice.

2 It shall however be supported by evidence.

(Part 34 deals with applications to make a child award of court)

Where to make an application

11.4 The application shall befiled -

@ if there are any other proceedingsin the High Court for
divorce, judicial separation, nullity or financial relief or
relating to the child, in the court office in which such
proceedings are pending.

(b) if there are no such proceedings, in any court office.

Other proceedings

11.5 Where at any time while an application under this part is pending
there are proceedings relating to the child in any other court the
applicant shall file a statement of such proceedings.

Directions hearing

116 (1) The genera ruleisthat the court office shall fix adirections
hearing in accordance with Part 13 and notice of the date
time and place of that hearing shall be endorsed on the
application.

2 However if directions have already been given relating to the
application no further directions hearing need be fixed.

Service of application

11.7 (1) If there are other proceedings in the High Court for divorce,
judicial separation, nullity or relating to the
child the application may be served in accordance with Part 7
at any address for service given by the respondent to the
application.
2 If there are no such proceedings the application shall be
served in accordance with Part 6.

Answer to application

11.8 Therespondent may file an answer to the application in the
appropriate practice form.
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Service of evidence

119

(1)
()

©)

Any party filing evidence shall immediately serve a copy

of that evidence on all other parties.

Any evidence which contains an allegation of adultery or an
improper association with a named person shall be served on
that person together with a notice in the appropriate practice
form.

Any person served with a notice under paragraph (2) may
apply to intervene in the proceedings.

Appointment of probation officer
11.10 (1)

)
©)
(4)
()

(6)

(7)

At any directions hearing the court may consider whether a
probation officer shall be appointed to inquire into the
application and report to the court.

The court may at any time call for areport from a probation
officer on any matter relating to the welfare of any child.
Any report by the probation officer shall be addressed to the
court and filed at the court office.

Unless ajudge orders otherwise the court office shall send a
copy of the report to all parties.

All copies of the report shall be endorsed with a notice to the
parties that the report is to be seen only by the parties and
their attorneys and that disclosure to any other person
without the permission of the court amounts to contempt of
court.

The probation officer shall be given notice of any hearing of
any proceedings with regard to which he has reported to the
court.

The court office shall also send to the probation officer a
copy of -

@ any application or evidence filed; and

(b) any order made by the court,

in those proceedings.

Evidence of probation officer

11.11

(1)  The court may take into account the contents of a
report by a probation officer without that officer being
sworn or giving oral evidence.

()] The court may direct that a probation officer attend
court to give evidence.

3 Such adirection may be made on or without an
application by a party.
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4 Where the probation officer gives oral evidence he
shall be sworn and may be cross-examined by any

party.

Application by probation officer for discharge or variation of supervision
order
11.12 (1)  Anapplication by aprobation officer for discharge
or variation of a supervision order under section 50
of the principal act may be made without notice.
()] The court may -
@ make an order in accordance with the
application; or
(b) fix a hearing of the application and give notice
to the parents of the child, the probation officer
and any guardian ad litem.

Court may utilise services of other persons
11.13 Where the court considers that it is appropriate to obtain the services
of a probation officer, the court may nonetheless utilize the services
of
(@) any person whose qualifications are similar to those of a
probation officer and who either-
(i) i1sapublic officer; or
(ii) isemployed on contract by the State; or
(b) with the consent of the parties and the court, aprivate
mediator, counsellor or other professional paid by the
parties;or
(c) mediators paid by the state

Mediator may not be compelled to give evidence or to report

11.14 Notwithstanding rule 11.13, where the court utilises the services of a
mediator the court may not compel a mediator to give evidence or
submit areport save that a report shall be made to the court asto
whether or not the mediation resulted in agreement.
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Part 12

Applications for Financial Relief

Contents of this Part

Scope of this Part Rule12.1
How to make application Rule 12.2
Evidence in support of application - genera Rule12.3
Where to make application Rule 12.4
Directions hearing Rule 12.5
Service of application Rule 12.6
Applications against estate of dead spouse or

former spouse Rule 12.7
Evidence in answer - general Rule 12.8
Evidence in answer - specia requirements Rule 12.9
Further evidence Rule 12.10
Service of evidence Rule12.11
Application to approve agreement relating to

financial relief Rule 12.12
Corresponding order Rule 12.13

Scope of this Part

121 (1) This Part deals with applications by a husband or wife or
cohabitant for financial relief for him or herself or by a parent
or any other person by or on behalf of a child for financial
relief for that child whether or not there are divorce, judicial
separation or nullity proceedings pending.

2 In this Part "an application for financial relief" means any
application for financial provision of any nature for a spouse,
cohabitant, or child and includes but is not limited to an
application for one or more of the following -

@ an application for -
0] child maintenance;
(i) mai ntenance pending sulit;
(iii)  periodica payments;
(iv)  secured periodical payments;
(V) alump sum;
(vi)  atransfer of property order;
(vii) avariation of settlement order;
(viil) asettlement of property order
under sections 23,24, 25 and 26 of the
principal act and any similar applications under other
statutes;
(b) an avoidance of disposition order under section 44 of
the principal act;
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(©)
(d)

(€)
(f)

(9)
(h)

(i)

()

an application for neglect to maintain under section
28 of the principal act;

an application to vary, discharge, suspend or revive an
order for maintenance of a spouse or child under
section 31 of the principal act;

avariation of a maintenance agreement under sections
39 or 40 of the principal act;

maintenance from a deceased's estate under section 41
of the principal act or for the discharge or variation of
an order under that section;

amatrimonial home order under Part IV of the
principal act;

an application by arespondent under section 11 of the
principal act (financial provision for the respondent
where decree based on periods of separation);

an application under Part 111 of the Wills and Probate
Ordinance, Chap. 8. No.2 or Part VIl of the
Succession Act, 1981; and

an adjustment or maintenance order under the
Cohabitational Relationships Act, 1998.

How to make application -

An application for financia relief shall be made by filing an
application in the appropriate practice form.
An application for -

12.2

(1)
)

(@
(b)
(©)
(d)
(€)
(f)

a settlement of property order; or

avariation of settlement order; or

atransfer of property order; or

an avoidance of disposition order; or
amatrimonial home order; or

an adjustment order under the Cohabitational
Relationships Act, 1998

shall state the nature of the settlement, variation or transfer
proposed and identify any property involved.

Evidence in support of application - general

An application shall be supported by an affidavit setting out
the income, capital, assets and liabilities of the applicant and
the grounds on which the application is made.

Where practicable the affidavit shall be in the appropriate
practice form.

When thereisin force an order of acourt for maintenance of a
spouse, cohabitant or child, the applicant shall file a copy of
the order.

12.3

)

)
©)



(4)

The applicant may file further evidence in support of the
application.

Where to make application
124 The application shall befiled -

(@

(b)

if there are any other proceedings in the High Court for
divorce, judicial separation, nullity or financial relief or
relating to a child of the family, in the court office in which
such proceedings are pending.

if there are no such proceedings, in any court office.

Directions hearing

125 (1)

)

The general ruleisthat the court office shall fix adirections
hearing in accordance with Part 13 and notice of the date
time and place of that hearing shall be endorsed on the
application.

However if directions have already been given relating to the
application and a hearing date fixed no further directions
hearing need be fixed.

Service of application

126 (1)

(2)
©)

If there are other proceedings in the High Court for divorce,
judicial separation, nullity or financial relief the application
may be served in accordance with Part 7 at any address for
service given by the respondent to the application.

If there are no such proceedings the application shall be

served in accordance with Part 6.

In addition a copy of the application and of any evidencein

support shall be served by the applicant on -

@ in the case of an application for a variation of
settlement order, on the trustees of the settlement and
the settlor if living; and

(b) in the case of an avoidance of disposition order, on
the person in whose favour the disposition is alleged
to have been made; and

(©) in the case of an application -

() to vary a maintenance agreement after the
death of a spouse, former spouse or cohabitant;
and

(i)  for maintenance out of the estate of a spouse
or former spouse or cohabitant,

on the personal representatives of the spouse, former

spouse or cohabitant; and
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(4)

(d) in any case, on any persons whom the court may
direct.

In the case of an application for amatrimonial home order

under section 56 of the principal act (vesting of tenancy of a

matrimonial home) a notice in the appropriate practice form

shall be served on the landlord of the dwelling housg;

Proceedings against estate of dead spouse or former spouse

12.7

@D Where in any proceedings it appears that a dead person
was interested in the proceedings then, if the dead
respondent has no personal representatives, the court
may make an order appointing someone to represent
his estate for the purpose of the proceedings.
2 A person may be appointed as a representative if he
@ can fairly and competently conduct proceedings
on behalf of the estate of the deceased person;
and

(b) has no interest adverse to that of the estate of
the deceased person.

(©)) The court may make such an order with or without an
application.

4 Until the court has appointed someone to represent the
respondent's estate, the applicant may take no step in
the proceedings apart from applying for an order to
have a representative appointed under thisrule.

5) A decision in proceedings where the court has
appointed a representative under this rule binds the
estate to the same extent as if the person appointed
were an executor or administrator of the dead
respondent's estate.

Evidence in answer - general

128 (1)

)

Unless the parties are agreed on the terms of any order asto
financial relief, the respondent shall file an affidavit in the
appropriate practice form within 28 days of service of the
application upon him.

Any other person who has been served with a copy of the
application under rule 12.6(2) may file evidence by affidavit
within 28 days of service of the application upon him.

Evidence in answer - special requirements
12.9 A respondent to an application -
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(@

(b)
(©)

for the alteration of a maintenance agreement after the death
of one of the parties; or

under section 41 of the principal act; or

under Part VIII of the Succession Act, 1981 or Part 111 of the

Wills and Probate Ordinance Chap 8:02,

who is a personal representative of the deceased shall state -

0] the capital, income, assets and liabilities of the
surviving spouse or former spouse so far asthey are
known to the applicant;

@ity full particulars of the value of the deceased's estate;

(iii)  the person or classes of persons beneficially interested
in the estate, their addresses and the value of their
interests so far as ascertained;

(iv)  whether any beneficiary isaminor or patient and, if so,
name him; and

(V) any other facts relevant to the application.

Further evidence

12.10

No further evidence may be filed without permission before
the directions hearing except with the written consent of any
other party.

Service of evidence

12.11 (1)

)

®3)

Any party filing any evidence shall immediately serve a
copy of that evidence on the other party.

Any evidence which contains an allegation of adultery or an
improper association with a named person shall be served on
that person together with a notice in the appropriate practice
form.

Any person served with a notice under paragraph (2) may
apply to intervene in the proceedings.

Application to approve agreement relating to financial relief

12.12 (1)
(2
(©)

This rule applies where the parties are agreed on the terms of
an order for financial relief.
No such agreement for such an order is binding until approved
by the court.
The parties may refer the agreement to the court by filing -
@ adraft order in the terms agreed -
0] expressed as being 'By Consent'; and
(i)  signed by the attorney acting for each party
and by the parties; and
(b) a statement or statements of the capital, income
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assets and liabilities of each party in the appropriate
practice form which shall set out any circumstance
which either or both parties consider to be relevant to
the consideration of the agreement by the court.

4 The statement under paragraph (3) shall be an agreed
statement if practicable.

5) If an affidavit of means has been filed by either or both parties
a statement under paragraph (3) may merely state that there
has been no significant change in the financial circumstances
of that party as set out in the relevant affidavit or state what
changes (if any) there have been.

(6) Each statement under paragraph (3)(b) shall be certified as
correct by the party making it.

@) So soon as is reasonably practicable the court shall consider
the terms of the agreement and the information supplied and -
@ make an order in the agreed terms; or
(b) if the agreement relates to an order other than an

order for maintenance pending suit or an order

relating to financial relief for achild of the family,

record its approval of the terms of the agreement; or
(©) fix adirections hearing and give notice to the parties.

(8) Where the court has recorded its approval under paragraph
(7)(b) the order isto be made on or after the granting of a
decree nisi or adecree of judicial separation.

Corresponding order

1213 (1)  Thisrule applies where the court has made an order for
mai ntenance pending suit.

2 The spouse in whose favour that order was made may apply
for an order for periodical payments in the same amount.

(©)] That order is called a"corresponding order"”.

4 An application shall be in the appropriate practice form.

(5)  Thecourt office shall serve notice of the application on the
other spouse in the appropriate practice form.

(6) If within 14 days of service of the notice of application that
spouse does not object to the making of the corresponding
order the court shall make that order.

@) If that spouse objects to the making of the order the court
office shall fix a directions hearing.
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Part 13

Directions hearing

Contents of this Part

Scope of this Part Rule 13.1
How adirections hearing is fixed Rule 13.2
When directions hearing is to take place. Rule 13.3
Service of notice of directions hearing. Rule13.4

Scope of this Part

13.1 ThisPart deals with the procedures whereby the court can give

directionsin relation to

) a petition for -
0] divorce;
(i)  judicia separation; or
@iii)y  nullity.

(b) any application relating to a child of the family; or

(©) any application for the court to make an order for
financial relief; or

(d) any other application covered by these rules other than a
procedural application.

How a directions hearing is fixed

13.2 Upon thefiling of a petition for divorce, judicial separation or
nullity or the making of
@ any application relating to any child of the family; or
(b) any application for financial relief; or
(©) any other application relating to a family matter,
the court office shall fix adirections hearing unlessin the case of an
application the person making the application certifies that directions
have already been given and a date fixed with regard to that
application.

When directions hearing is to take place.

133 (1) The court office shall fix the directions hearing to take place
not more than eight weeks from the date of the issue of the
petition or application.

(2)  Any party may however apply for the date of hearing
to be brought forward.

(©)) An application to bring forward the date may be made
without notice.
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Service of notice of directions hearing

13.4  Thenotice of the directions hearing shall be served with the petition or
application to which it relates.
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Part 14

Directions hearing - the objectives

Contents of this Part
Court's duty to manage cases Rule 14.1

Court's duty to manage cases

14.1 The court shall further the overriding objective by actively
managing cases. Thismay include -

(@
(b)

(©)

(d)

(€)

(f)
(9)

(h)
(i)
()

(k)
()

(m)

identifying the issues at an early stage;

deciding promptly which issues need full investigation and
trial and accordingly disposing summarily of the others; and
encouraging the parties to use the most appropriate form of
dispute resolution including, in particular, mediation, if the
court considers that appropriate and by facilitating their use
of such procedures;

encouraging the parties to co-operate with each other

0] asto the parenting of any children; and

(i) in the conduct of proceedings,

actively encouraging and assisting parties to settle the whole
or part of their case on terms that are fair to each party;
deciding the order in which issues are to be resolved; and
fixing timetables or otherwise controlling the progress of the
case;

considering whether the likely benefits of taking a particular
step will justify the cost of taking it;

dealing with as many aspects of the case as is practicable on
the same occasion;

dealing with the case, or any aspect of it, where it appears
appropriate to do so, without the parties needing to attend
court;

making appropriate use of technology;

giving directions to ensure that the trial of the case proceeds
quickly and efficiently though taking into account the
particular needs of partiesto matrimonial, family and similar
disputes and when necessary, making interim orders; and
ensuring that no party gains an unfair advantage by reason of
hisfailure to give full disclosure of al relevant facts prior to
the hearing of any matter.

(The overriding objectiveis set out in Part 1)
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Part 15

Case Management and Sanctions - the Court's Powers

Contents of this Part

Court's general powers of management Rule 15.1
Sanctions Rule 15.2
Court's general power to strike out petition, application, etc Rule 15.3
Setting aside order for striking out, etc Rule 15.4
Court's powersin cases of non-compliance

with rules or orders Rule 15.5
Relief from sanctions Rule 15.6
General power of court to rectify matters where

there has been procedural error Rule 15.7

Court's general powers of management
151 (1) The court may -

(a
(b)
(©)
(d)
(e
(f)
(9)
(h)
(i)
)]
(k)
()

(m)

transfer the whole or any part of any proceedings
from one court office to another;

consolidate proceedings;

extend or shorten the time for compliance with any
rule, practice direction or order or direction of the
court;

adjourn or advance a hearing to a specific date.
stay any proceedings generally or until a specified
date;

decide the order in which issues are to be tried;
direct a separate trial of any issue;

dismiss a petition, answer or application after a
decision on apreliminary issue;

require the maker of an affidavit to attend for cross
examination;

deal with a matter without the attendance of any
parties,

hold a hearing by telephone or use any other method
of direct communication;

instead of holding an oral hearing deal with a matter
on written representations submitted by the parties;
direct that notice of any application be given to any
person; and
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)
©)

(4)

()
(6)

Sanctions

(n) take any other step or make any other order for the
purpose of managing the case and furthering the
overriding objective.

When the court makes an order, it may make the order subject

to conditions.

The conditions which the court may impose include -

@ acondition requiring a party to give security; and

(b) a condition requiring the payment of money into
court or as the court may direct; and

(©) acondition requiring a party to pay al or part of the
costs of the proceedings; and

(d) acondition that a party shall permit entry to property
owned or occupied by him to another party or
someone acting on behalf of another party.

In considering whether to make an order, the court may take

into account whether a party is prepared to give an

undertaking.

Where an order is made without a hearing under paragraph (j),

(K) or (1) either party may apply to set aside the order;

An application under paragraph (5) shall be made within 14

days of the service of the order in question.

15.2 Thecourt may -

(@

(b)
(©

strike out a petition, cross-petition, answer or application or

debar arespondent to an application if it appearsto the

court -

() that there has been afailure to comply with arule or
practice direction or with adirection given by the
court in the case; or

(i)  that the petition or application is an abuse of the
process of the court; or

(iii)  that the petition, an answer or an application to be
struck out discloses no grounds for bringing or
defending the petition or application;

make a wasted costs order;

assess costs and order them to be paid immediately or

within a specified time.

Court's general power to strike out petition, application, etc.,

15.3

(1)  Where aparty hasfailed to comply with any of these
rules or any court order in respect of which no
sanction for non-compliance has been imposed the



()

©)

(4)

©)

(6)

(7)

other party may apply to the court for an unless

order.

An"unlessorder" isan order stating that unless the

person to whom the order is addressed complies with

the order in a stated time his petition, application etc.,
will be struck out.

Such an application may be made without notice but

shall be supported by evidence which -

@ identifies the rule or order which has not been
complied with and the nature of the breach;
and

(b) contains a certificate that the other party isin
default.

The court office shall refer any such application

immediately to a master or judge who may -

0] grant the application; or

(i) seek the views of the other party; or

(iii)  direct that an appointment be fixed to
consider the application and that the court
office giveto all parties notice of the date
time and place for such appointment .

The genera ruleisthat the respondent to such an

application should be ordered to pay the costs of the

application.

If the defaulting party fails to comply with the terms

of any 'unless order' made by the court his petition,

answer, cross-petition or application is struck out or, if

he be the respondent to an application, he is debarred

from defending it.

Rules 15.6 and 15.7 do not apply.

Setting aside order for striking out, etc.

15.4 (1)

)

Where the court has ordered that a party's petition,
answer, cross-petition or application be struck out or
that he be debarred from defending an application that
party may apply to the court to set the order aside.
Rule 15.6 (relief from sanctions) applies to such an
application.

Court's powers in cases of non-compliance with rules or orders

155 (1)

Where the court makes an order or gives directions
the court shall whenever practicable also specify the
consequences of non-compliance.
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2 Where a party fails to comply with any of these rules
or any court order, any sanction for non-compliance
imposed by the rule or the court order has effect unless
the party in default appliesfor relief and Rule 15.7
does not apply.

Relief from sanctions

15.6

)

(2)
©)

()
(6)

An application for relief from any sanction imposed for a

breach of any rule or court order shall be made promptly.

An application for relief shall be supported by evidence.

In considering whether to grant relief, the court in the exercise

of its discretion may have regard to whether -

@ the breach of the rule was intentional; and

(b) there isa good explanation for the breach; and

(c) the party in default has generally complied with all
other relevant rules and orders; and

(d) the breach was due to the party or his attorney; and

(e whether the breach has been or can be remedied
within a reasonable time; and

H whether the hearing date can still be met if relief is
granted.

Where the relief is sought in an application relating to a child

the court shall give priority to the welfare of the child.

The court may not order the respondent to the application to

pay the applicant's costs in relation to any application for

relief unless exceptional circumstances are shown.

General power of court to rectify matters where there has been error of

procedure
157 (1)
@)
©)
(4)

This rule applies only where the consequence of non-
compliance with arule, practice direction or court order has
not been specified by any rule, practice direction or court
order.

An error of procedure or non-compliance with arule,
practice direction or court order does not invalidate any step
taken in the proceedings, unless the court so orders.

Where there has been an error of procedure or non-
compliance with arule, practice direction or court order, the
court may make an order to put matters right.

The court may make such an order on or without an
application by a party.
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Part 16

Directions Hearing - Procedure

Contents of this Part

Scope of this Part Rule 16.1
Attendance at directions hearing Rule 16.2
Dispensing with attendance at directions hearing Rule 16.3
Purpose of directions hearing Rule 16.4
Settlement and mediation Rule 16.5
Arrangements for relevant children Rule 16.6
Timetable Rule 16.7
Adjournment of directions hearing Rule 16.8
Variation of case management timetable Rule 16.9
Listing questionnaire Rule 16.10
Fixing hearing date Rule 16.11

Scope of this Part

161 (1)

)

This Part deals with the procedures by which the court will
manage family matters.

The main method of management is by directions given at
the directions hearing.

Attendance at directions hearing or pre-trial review

162 (1)

()
©)

(4)

If aparty is represented by an attorney, an attorney who has
conduct of the matter or an attorney who is fully authorised
and competent to deal with the matter shall attend the
directions hearing.

The general ruleisthat each lay party shall attend the
directions hearing.

If the directions hearing is not attended by the attorney and
the lay party, the court may adjourn the directions hearing to a
fixed date and may exercise any of its powers under Part 15.

A directions hearing is to be in chambers.

Dispensing with attendance at directions hearing
16.3 The court may however dispense with adirections hearing if itis

satisfied that -

@ the petition or cross-petition is undefended; and

(b) there are no children of the family; and either

(©) there are not and are not likely to be any claimsfor financial
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(d)
(€)

relief; or that

all financial issues have been agreed between the

parties; and

in the case of decree proceedings, there is sufficient evidence
of service of the petition on the respondent, co-respondent or
second respondent.

Purpose of directions hearing

16.4

(1)

)
©)

At the directions hearing the court shall seek to give
directions on all mattersthat are or may be in issue between
the parties.

The court may do this even where no application has been
made for a particular issue to be decided by the court.
Thisincludes -

@ the petition for divorce etc.;

(b) the arrangements for the children under s.47 of the

principal act;

(©) any application or anticipated application relating to
any child; and

(d) any application or anticipated application for
financial relief.

(the procedures for dealing with the following matters are
dealt with in the Parts stated -

Custody or access to children Part 11
Financial Relief Part 12
Undefended divorce or judicial separation: Part 17
Petitions for Nullity Part 18

Defended divorce or judicial separation: Part 19)

Settlement and mediation
16.5 The court shall take all practicable steps to encourage the partiesto

reach agreement on any disputed matters and, in particular, may
refer the parties to mediation.

Arrangements for the relevant children
16.6  The court shall whenever practicable consider the existing and proposed

arrangements for the relevant children and -
(a
(b)

give acertificate under s.47(1) of the principal act; or
if itisnot able to give such a certificate fix a date when
further consideration may be given.
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Timetable

16.7 (1) The court shall fix atimetable which deals -

@ with the order in which each disputed matter isto be
tried; and

(b) the stepsto be taken in preparation for the hearing of
each such matter; and

(©) the dates by which each step shall be taken.

2 The genera ruleisthat the court shall fix a date or dates for
the hearing of each disputed matter.
(©)) However if the court is unable to fix any such date it shall

@ fix aperiod (or periods) within which the hearing of
each such matter shall take place; and

(b) fix a date by which the court office shall send a
listing questionnaire to each party.

4 At the last directions hearing before the hearing of any matter
the court may -

@ direct either party to provide further information to
the other; and

(b) give directions for the filing by each party of one or
more of -

0] a skeleton argument;

(i)  achronology;

(iii)  alist of authorities,

(iv)  acore bundle of documents, (that is, abundle
containing only such documents which the
judge will need to pre-read or to which it will
be necessary to refer repeatedly at the hearing);

(V) an agreed statement of facts;

(vi)  anagreed statement of the basic technical,
scientific or medical mattersin issue;

(©) direct whether or not there are to be any opening or
closing addresses and the time to be allocated to
each; and

(d) give directions as to the order of the hearing; and

(e decide on the total time to be allowed for the hearing;
and

) direct how that time shall be allocated between the
parties.

Adjournment of directions hearing
168 (1) The court shall not adjourn a directions hearing without
fixing a new date time and place for the adjourned directions
hearing.
(2)  Wherethe court is satisfied that either -
@ the parties are in the process of negotiating a
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settlement; or
(b) the parties are receiving or have arranged to receive
counselling; or
(©) the parties are attending or have arranged to attend
mediation.
the court may adjourn the directions hearing to a suitable
date, time and place to enable negotiations, counselling or
mediation to continue.

3 The court may give directions in writing as to the preparation
of any matter for trial whenever the directions hearing is
adjourned.

4 Each party shall notify the court office promptly if the matter
has been settled.

Variation of case management timetable

169 (1) A party shal apply to the court if he wishesto vary adate
which the court has fixed for -
@ adirections hearing; or
(b) the return of alisting questionnaire; or
(©) the hearing.

()] A party seeking to vary any other date in the timetable
without the agreement of the other parties shall apply to the
court, and the general rule isthat he shall do so no later than
that date.

3 A party who applies after that date shall apply -

@ for an extension of time when necessary; and

(b for relief from any sanction to which he has become
subject under these Rules or any court order.

(Rule 15.6 provides for applications for relief from

sanctions)

(4)  The parties may agreeto vary adate in the timetable other
than one mentioned in paragraph (1).

5) Where the parties so agree, they shall
@ file aconsent application for an order to that effect;

and
(b) certify on that application that the variation agreed
will not affect the date fixed for the tria or, if no date
has been fixed, the period in which the trial isto take
place,
and the timetable is accordingly varied unless the court directs
otherwise.

Listing questionnaire
16.10 (1) The court office shall send each party alisting questionnaire
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)

©)

(4)

(5)
(6)

(7)

on the date stated in the directions for the preparation of the

case.

Each party shall file the completed listing questionnaire at

the court office within the period of 14 days after the date on

which it is served on the parties.

If -

@ aparty fails to return the completed questionnaire to
the court office within the period of 14 days; or

(b) any party failsto give all the information requested
by the listing questionnaire; or

(©) the court considers that a hearing is necessary to
enable it to decide what directionsto give in order to
complete the preparation of the case,

the court may fix alisting appointment and direct any or all

the parties to attend the appointment.

The court office shall give the parties at least 7 days’ notice

of the date time and place of the listing appointment.

The party at fault shall attend the listing appointment.

At the appointment the court shall -

@ give any directions which may be needed to
complete the preparation of the case for trial
without any adjournment of thetrial.

(b) make awasted costs order unlessthereisa
specia reason why it should not make such an
order.

Apart from the requirement to complete alisting
guestionnaire the court may at any time require the parties to
answer a questionnaire to assist it in the management of the
case.

Fixing hearing date

16.11 (1)

)
©)

As soon as practicable after -

@ each party has returned a completed listing
guestionnaire to the court office, or

(b the court has held alisting appointment under rule
16.10(3),

the court office shall fix the date of the hearing (or, if it has

already done so, confirm that date) and notify the parties

The genera ruleisthat the court office shall give the parties

at least 21 days’ notice of the date of the hearing.

The court office may however give shorter notice -

@ if the parties agree; or

(b) in urgent cases; or

(© if the court directs.
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Part 17

Undefended Proceedings for Divorce or Judicial
Separation - Procedure

Contents of this part

Undefended proceedings Rule17.1
Amendments to petition and supplemental petition Rule17.2
Decree Nisi or Decree of Judicial Separation Rule 17.3
Proof of service of petition or cross-petition Rule17.4

Undefended proceedings
17.1 Proceedings are undefended if -

(@
(b)
(©)

the respondent has not given notice of intention to defend
within the time prescribed by rule 10.3; or

no answer has been filed or any answer or cross-petition has
been struck out or discontinued; or

they proceed only on the cross-petition and no reply has been
filed or any reply filed has been struck out or discontinued.

Amendments to petition and supplemental petitions

172 (1)

)

©)
(4)

()

(6)

When proceedings are undefended a petitioner may amend
his or her petition or file a supplemental petition without
permission.

The petitioner shall file the amended or supplemental

petition together with sufficient copies for service (where
required) on the other parties.

The petitioner shall sign the amended petition and verify by
affidavit that the contents are true.

An amended petition or a supplemental petition shall be
served on the other parties together with a notice of
proceedings and acknowledgment of service at their address
for service or, if there is no such address, in accordance with
Part 6.

The provisions of paragraphs (1) to (4) apply to an amended or
supplemental cross-petition asthey do to a petition and apply
asif for 'petitioner' there were substituted ‘'respondent’ and for
'respondent’ there were substituted 'petitioner’.

Part 10 applies to proceedings on an amended or
supplemental petition as it does to proceedings on a petition.
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Decree Nisi or Decree of Judicial Separation

17.3

(1)

)

If it appears that -

@ the petition or cross-petition has been served on all
parties named in the petition or cross-petition; and

(b) the proceedings are undefended; and

(c) the petitioner has established one of the facts set out
in section 4(1) of the principal act,

the general ruleisthat the court should pronounce the decree

nisi of divorce or the decree of judicial separation at the

directions hearing.

However -

@ no decree of judicia separation may be made until the
court has made a declaration under section 47(1) of the
principal act; and

(b) the court may in any case adjourn the granting of the
decreeto afixed date.

Proof of service of petition or cross-petition

174

(1)

)

®3)

Evidence of service of a petition may be given -

@ by filing an affidavit of service sworn by the server
of the petition and any supporting evidencein
accordance with rule 6.4; or

(b) by the marshal's certificate of service with any
supporting evidence as to identification; or

(c) by filing an affidavit exhibiting the respondent's
acknowledgment of service and identifying his
signature on that acknowledgment; or

(d) by filing an affidavit showing that service has
been effected in accordance with any order made
under rule 6.6 (service by specified method).

Where service has been effected out of the jurisdiction, service

is proved by filing an affidavit showing that service has been

effected in accordance with any order made under rule 6.7.

Service of a cross-petition may be proved -

@ by any of the methods set out under paragraph (1); or

(b by proving that the cross-petition, acknowledgment
of service and notice of proceedings have been sent
or delivered to the petitioner at any address given by
him for service.



Part 18

Nullity Petitions

Contents of this part
Medical examination - when required, incapacity

to consummate marriage Rule 18.1
Medical examination - when required, wilful refusal

to consummate marriage Rule 18.2
Application for order Rule 18.3
Appointment of medical examiner Rule 18.4
Conduct of examination Rule 18.5
Evidence of examination Rule 18.6
Procedure on undefended nullity petition Rule 18.7
Hearing of undefended petition Rule 18.8
Medical examination - when required, incapacity to consummate
marriage
181 (1) This rule deals with proceedings for nullity on the grounds of

incapacity to consummate the marriage.
()] It does not apply where -
@ the husband (whether petitioner or respondent) is
seeking the decree of nullity on that ground; or
(b) the wife is seeking the decree, and
) she had previously been married; or
(i)  shehasborneachild; or
(iii)  shehasfiled a statement that sheisnot a
virgin
unless that spouse alleges his or her own incapacity.

3 The spouse seeking the decree of nullity shall apply to the
court to decide whether amedical examiner should be
appointed to examine the parties.

4 That application may not be made by the petitioner before
the time for filing a notice to defend has passed nor, if such
notice isfiled, before the time for filing an answer has
passed.

5) An application by arespondent may not be made before he
or she hasfiled an answer.

(6) If the spouse seeking the decree does not make the

application within a reasonabl e time the other spouse may
apply if seeking or defending a decree.
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Medical examination - wilful refusal to consummate marriage

18.2

(1)
()

Thisrule deals with proceedings for nullity on the grounds of
wilful refusal to consummate the marriage.

Either spouse may apply to the court for the appointment of a
medical examiner.

Application for order

In an undefended cause an application under either of the two
preceding rules may be made without notice.

18.3

Appointment of medical examiner

18.4 The court may appoint amedical examiner to examine the parties
and report to the court the result of the examination.

Conduct of examination

185

(1)
)
©)

(4)

(5)
(6)

The genera ruleisthat the examination should take place at
the consulting rooms of the medical examiner.

The court may however direct that the medical examination
take place at some other place.

Each party to be examined shall, if possible, produce to the
medical examiner an identity card, driving permit or passport
bearing an identifying photograph showing that he or sheis
the petitioner or respondent named in the order for the
examination.

At the end of the examination the medical examiner shall
certify that the person who has been examined has identified
himself by producing an identity card, driving permit or
passport bearing an identifying photograph or in what

other way the person who has been examined was identified
as the person named in the order for examination.

The medical examiner shall file the report at the court office
in a sealed envelope.

Either party is entitled to be supplied by the examiner with a
copy of the report on payment of the prescribed fee.

Evidence of examination

18.6

(1)
)

©)

If the cause is undefended the examiner is not to attend court
to give evidence.

If the cause is defended the examiner is not to attend court

to give evidence unless a spouse gives notice to the court and
the examiner not |less than 14 days before the hearing.

The court shall give such weight to the examiner's report as
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it thinks fit having regard to al the circumstances of the case.

Procedure on undefended nullity petition

18.7

(1)
(2)

©)

(4)

The court shall give directions for the hearing of the petition

at the directions hearing.

If the court is satisfied that -

@ the petition or answer (as the case may be) has been
served; and

(b) the proceedings are undefended; and

(c) that any application for an order under rule 18.1 or
rule 18.2 has been made; and

(d) that where an order has been made for amedical
examination, the report of the medical examiner has
been filed,

the court office shall fix a date time and place for the hearing

and give at least 14 days’ notice to each party.

If the court is not satisfied as to any such matter it shall

adjourn the directions hearing to afixed date and -

@ give such directions as are needed to ensure that the
petition isready for hearing; and

(b) give each spouse at least 7 days’ notice of the
adjourned hearing.

Service of the petition shall be proved in the manner set out

inrule17.4.

Hearing of undefended petition

18.8

D

(2)
®3)

(4)

If satisfied that -

@ the petition or answer has been served; and

(b) the cause is undefended; and

(©) the petitioner or the respondent has sufficiently
proved the ground for a decree of nullity

the court shall make adecree nisi of nullity.

The court office shall serve the decree on all parties.

If there are relevant children, the court shall also

@ make a declaration under section 47(1) of the
principal act; or

(b) give notice of the date time and place fixed for the
consideration of the arrangements for any child of the
family.

Service of the petition may be proved in any way set out in

rules 17.4(1) and 17.4(2)
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Part 19

Defended causes - Procedure

Contents of this Part

Scope of this Part

Answer

Timefor filing an answer

Respondent's duty to set out his case
Conseguences of not setting out detailed defence
Cross-petition

Additional matters which shall be included in the answer
Answer to cross-petition

Service of answer, etc

Reply to answer

Amendments etc., to answer and reply
Directions for trial

Fixing date for trial

Scope of this Part

Rule 19.1
Rule 19.2
Rule 19.3
Rule 19.4
Rule 19.5
Rule 19.6
Rule 19.7
Rule 19.8
Rule 19.9
Rule 19.10
Rule19.11
Rule 19.12
Rule 19.13

19.1 ThisPart deals with the procedure for defended petitions or answers
where decrees of divorce, judicial separation or nullity are

sought.

Answer

19.2 A respondent who wishes
@ to defend a petition; or
(b) to cross-petition; or

(c) to oppose the grant of adivorce based on 5 years’ separation
on grounds of grave financial or other hardship shall file an

answer.

Time for filing an Answer

19.3 A respondent has 28 days from the date of service of the petition to

file an answer.
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Respondent's duty to set out his case

194

D

(2)
©)

(4)

()

The respondent shall include in his answer a statement of all

the facts on which he relies to dispute the petition.

Such statement shall be short.

In his answer the respondent shall say -

@ which (if any) allegations in the petition he admits;
and

(b) which (if any) he denies; and

(©) which (if any) he neither admits nor denies, because
he does not know whether they are true, but which he
wishes the petitioner to prove.

Where the respondent denies any of the allegationsin the

petition-

@ he shall give hisreasons for doing so; and

(b) if he intends to prove a different version of events
from that given by the petitioner, he shall give hisown
version.

If, in relation to any allegation in the petition the respondent

does not -

@ admit or deny it; or

(b) put forward a different version of events,

he shall state each of hisreasons for resisting the allegation.

Consequences of not setting out detailed defence

19.5

Cross-petition

19.6

(1)

)
©)

(1)

The respondent may not rely on any allegation or argument
which he did not mention in his answer, but which he should
have mentioned there, unless the court gives him permission
to do so.

The court may give the respondent such permission at a
directions hearing.

The court may not give the respondent such permission after
the directions hearing unless the respondent can satisfy the
court that there has been a significant change in circumstances
since the date of the directions hearing.

An answer which contains a prayer for divorce, judicial
separation or nullity ("a cross-petition™) shall also comply
with rules 9.2(1), 9.3, 9.4(4), 9.6 and 9.7 asif referencesto a
"petition” in that rule were references to a" cross-petition” and
references to "petitioner” were references to "respondent”.
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(2) A cross-petition shall be headed immediately below thetitle of
the proceedings "Answer and Cross-petition”.

Additional matters which shall be included in the answer

19.7 Therespondent shall include in the answer or cross-petition an
address to which documents may be sent, unless he hasfiled an
acknowledgment of service which includes such an address.

Answer to cross-petition

198 (1) Where the respondent serves a cross-petition seeking a decree

of divorce, judicial separation or nullity the petitioner may file an
answer to the cross-petition.

2 He may do so within 14 days of the service of the answer on
him.

(©)) When the petitioner files an answer to the cross-petition, he
shall also serve a copy on the other parties.

4 Rules 19.5 and 19.6 apply to an answer to a cross-petition asiif

in those rules -

@ the word "cross-petition” appeared instead of
"petition™; and

(b) the word "respondent” appeared instead of "petitioner";
and

(c) the word "petitioner" appeared instead of "respondent”.

Service of answer, etc

199 (1) When the respondent files an answer, he shall also serve a
copy on the other parties.

()] A respondent who files an answer or a petitioner who files an
answer to a cross-petition shall also file sufficient copies for
service on al other parties.

(©)] An answer or reply shall be served on the petitioner in
accordance withrule 7.

(4)  Ananswer which names a person other than the petitioner
shall be served on that person in accordance with rule 6.

Reply to answer

19.10 (1) No reply may be filed without leave.
2 Such leave may only be given at a directions hearing.

Amendments etc., to answer and reply
1911 (1) Whileacauseis defended arespondent may not after the
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(2)

©)
(4)

©)
(6)

directions hearing under Part 16 amend an answer or Cross-
petition nor file a supplemental answer or cross-petition and a
petitioner may not after the directions hearing under Part 16
amend a petition, an answer to a cross-petition or areply nor
file a supplemental petition without the permission of the
court.

A party shall file the amended or supplemental petition,
answer, cross-petition or reply together with sufficient copies
for service on the other parties.

The respondent shall sign an amended cross-petition and
verify by affidavit that the contents are true.

On giving permission to amend an answer or cross-petition
or reply or file a supplemental cross-petition the court shall
give directions for service.

The provisions of this part apply to an amended or
supplemental answer as they do to an answer.

Part 10 applies to proceedings on an amended or
supplemental petition or cross-petition as it does to
proceedings on a petition.

Directions for trial

19.12 (1)

)

©)

At the directions hearing the court shall take all practicable
steps to promote a settlement of any disputes between the
parties by negotiation, mediation or otherwise.

The court may adjourn the directions hearing to a fixed date
to enable the parties to negotiate, receive counselling or
attend mediation.

However, if there does not appear to be any prospect of
settlement the court shall give such directions as appear
appropriate to ensure the early and economical trial of the
matter.

Fixing date for trial

19.13 At thedirections hearing the court office shall fix adate for the trial
of the cause and shall give to each party at least 28 days’ notice of the
date time and place of thetrial.
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Part 20

Disclosure and Inspection of Documents

Contents of this part

Scope of this Part Rule 20.1
Duty of disclosure limited to documents which are or have

been in party's control Rule 20.2
Disclosure of copies Rule 20.3
Standard disclosure Rule 20.4
Specific disclosure Rule 20.5
Criteriafor ordering specific disclosure Rule 20.6
Procedure for disclosure Rule 20.7
Duty of legal practitioner Rule 20.8
Requirement for party to certify that he understands duty

of disclosure Rule 20.9
Disclosure in stages Rule 20.10
Inspection and copying of listed documents Rule 20.11
Duty of disclosure continuous during proceedings Rule 20.12
Conseguence of failure to disclose documents under an order

for disclosure Rule 20.13
Claim of right to withhold disclosure or inspection of a

document Rule 20.14
Restriction on use of a privileged document inspection of

which has been inadvertently allowed Rule 20.15
Documents referred to in petition, etc., Rule 20.16
Subsequent use of disclosed documents Rule 20.17
Notice to prove a document Rule 20.18

Scope of this part

201 (1) This Part sets out rules about the disclosure and inspection of

documents.
2 In this Part “document” means anything on or in which
information of any description is recorded; and

“copy” in relation to a document, means anything onto which

information recorded in the document has been copied, by
whatever means and whether directly or indirectly.

3 A party “discloses” a document by revealing that the
document exists or has existed.

(4)  For the purposes of this part a document is “directly relevant”

if -
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@ the party with control of the document intendsto rely
onit;

(b) it tends to adversely affect that party’s case; or

(©) it tends to support another party’s case,

but the rule of law known as "the rule in Peruvian Guano" does
not apply.

Duty of disclosure limited to documents which are or have been in
party's control

20.2 (1) A party's duty to disclose documentsis limited to documents

which are or have been in the control of that party..
2 For this purpose a party has or has had control of a document

if -
@ itisor wasin the physical possession of the party;
(b) the party has or has had a right to possession of it; or
(©) the party has or has had aright to inspect or take
copies of it.

Disclosure of copies
203 (1) Except where required by paragraph (2), a party need not
disclose more than one copy of a document.

(2) A party shall however disclose acopy if it containsa
modification, obliteration or other marking or feature which is
not present in the original or any copy of the document which
is being disclosed.

Standard disclosure

20.4 Where a party isrequired by any direction of the court, to give
standard disclosure that party shall disclose all documents
which are directly relevant to the mattersin question in the
proceedings.

Specific disclosure

205 (1) An order for specific disclosure is an order that a party shall do
one or more of the following things -
@ disclose documents or classes of documents specified
in the order; or
(b carry out a search for documents to the extent stated in
the order; and
(©) disclose any documents located as aresult of that
search.
(2)  Anorder for specific disclosure may be made on or without an
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©)
(4)

()

application.

An application for specific disclosure may be made without
notice at a case management conference.

An application for specific disclosure may identify
documents-

@ by describing the class to which they belong; or

(b) in any other manner.

An order for specific disclosure may only require disclosure of
documents which are directly relevant to one or more matters
inissuein the proceedings. .

Criteria for ordering specific disclosure

206 (1)

)

)

(4)

(5)

When deciding whether to make an order for specific disclosure,

the court shall consider whether specific disclosure is necessary

in order to dispose fairly of the claim or to save costs.

It shall have regard to-

@ the likely benefits of specific disclosure;

(b) the likely cost of specific disclosure; and

(c) whether it is satisfied that the financial resources of the
party against whom the order would be made are likely
to be sufficient to enable that party to comply with any
such order.

Where, having regard to paragraph (2)(c), the court would

otherwise refuse to make an order for specific disclosure it

may however make such an order on terms that the party

seeking that order shall pay the other party's costs of such

disclosure.

Where the court makes an order under paragraph (3) it shall

assess the costs to be paid in accordance with Part 37 when Part

37isinforce.

The party in whose favour such order for costs was made may

apply to vary the amount of costs so assessed.

Procedure for disclosure

207 (1)
(2

©)

(4)

Paragraphs (2) to (5) set out the procedure for disclosure.

Each party shall make, and serve on every other party, alist of

documents.

Thelist shall identify the documents or categories of

documents in a convenient order and manner and as concisely

as possible.

Thelist shall indicate -

@ those documents which are no longer in the party's
control;

(b)  what has happened to those documents; and
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(c)  where each such document then is to the best of the
party’s knowledge, information or belief.
5) It shall include documents already disclosed.

Duty of legal practitioner

20.8 Thelega representative for aparty shal -
(1) Explainto the maker of thelist of documents -
(@  thenecessity of making full disclosure in accordance
with the terms of the order for disclosure and these
Rules; and
(b)  the possible consequences of failing to do so.
(2) Certify on thelist of documents under rule 20.7 (2) or rule
20.12 (3) that the explanation required by paragraph (1) has
been given.

Requirement for party to certify that he understands duty of disclosure
209 (1) Thelay party shall certify in the list of documents -
(@ that he or she understands the duty of disclosure; and
(b)  that to the best of that party’s knowledge the duty has
been carried out.

(2) Ifitisimpracticable for the party to sign the certificate required
by paragraph (1) it may be given by that party’s legal
practitioner.

(3 A certificate given by the legal practitioner shall also certify -
@ the reasons why it isimpractical for the party to give

the certificate; and
(b) that the certificate is given on the party’s instructions.
(Rule 15.6 deals with applications for relief.)

Disclosure in stages

20.10 The parties may agree in writing or the court may direct that disclosure
or inspection or both may take place in stages.

Inspection and copying of listed documents

20.11 (1) When a party has served alist of documents on any other
party, that party has aright to inspect any document on the
list, except -
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)

©)

(4)

©)

@ documents which are no longer in the physical
possession of the
party who served the list; or
(b) documents for which the party claims aright to
withhold from disclosure.
The party wishing to inspect the documents shall give the
party who served the list written notice of the wish to inspect
documentsin thelist.
The party who is to give inspection shall permit inspection not
more than 7 days after the date on which the request is
received.
If the party giving the notice undertakes to pay the reasonable
cost of copying, the party who served the list shall supply the
other with a copy of each document requested.
The party who served thelist shall supply the copy not more
than 7 days after the date on which the request was received.

Duty of disclosure continuous during proceedings

20.12 (1)

)

©)

The duty of disclosure in accordance with any order for
standard or specific disclosure continues until the proceedings
are concluded.

If documents to which that duty extends come to a party's
notice at any time during the proceedings that party shall
immediately notify every other party and serve alist of those
documents.

The supplemental list shall be served not more than 14 days
after the new documents have come to the notice of the party
required to serveit.

Consequence of failure to disclose documents under an order for

disclosure
20.13 (1)

)

©)

(4)

A party who fails to give disclosure by the date ordered or to
permit inspection may not rely on or produce any document
not so disclosed or made available for inspection at the trial or
other hearing.

A party seeking to enforce an order for disclosure may apply
to the court for an order that the other party's petition, cross-
petition, answer or application or some part of it be struck out.
An application under paragraph (2) relating to an order for
specific disclosure may be made without notice but shall be
supported by evidence on affidavit that the other party has not
complied with the order.

On such an application under paragraph (2) the court may
order that unless the party in default complies with the order
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for disclosure by a specific date that party’s petition, cross-
petition, answer or application or some part of it be struck out.

(Rule 8.14 deals with applications to set aside order made on
application without notice; Rule 15.3 deals with judgement after
striking out; Rule 15.6 deals with applications for relief).

Claim of right to withhold disclosure or inspection of a document

20.14 (1)

)

©)

(4)

()

(6)

(7)

(8)

A person who claims aright to withhold disclosure or inspection
of adocument or part of a document shall -
@ make such claim for the document; and
(b) state the grounds on which such aright is claimed,
in thelist or otherwise in writing to the person wishing
to inspect the document.
A person may however apply to the court, without notice, for
an order permitting that person not to disclose the existence of
a document on the ground that disclosure of the existence of
the document would damage the public interest.
Unless the court orders otherwise, an order of the court under
paragraph (2) is not to be served on any other person nor be
open for inspection by any person.
A person who does not agree with a claim of right to withhold
inspection or disclosure of a document may apply to the court
for an order that such document be disclosed or made
available for inspection.
On hearing such an application the court shall make an order
that the document be disclosed unlessit is satisfied that there
isaright to withhold disclosure.
If aperson -
(@ clamsaright to withhold inspection; or
(b) appliesfor an order permitting that person not to
disclose the existence of a document or part of a
document,
the court may require the person to produce that document to
the court to enable it to decide whether the claim isjustified.
On any hearing under this rule, the court may invite any person
to make representations on the question of whether the
document ought to be withheld.
This rule does not affect any rule of law which permits or
requires a document to be withheld on the ground that its
disclosure or inspection would damage the public interest.

Restrictions on use of a privileged document inspection of which has
been inadvertently allowed

20.15

Where a party inadvertently allows a privileged document to
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be inspected the party who has inspected it may use it only
with the permission of the court or the agreement of the party
disclosing the document.

Documents referred to in petition, etc.

20.16 (1)

)

©)

A party may inspect and copy a document mentioned in -

@ the petition;

(b) a cross-petition or answer or other pleading;

(c) awitness statement;

(d) an affidavit; or

(e an expert's report.
A party who wishesto inspect and copy such a document shall
give written notice to the party who, or whose witness,
mentioned the document.
The party to whom the notice is given shall comply with the
notice not more than 7 days after the date on which the notice
isserved.

Subsequent use of disclosed documents

20.17 (1)

)

©)

A party to whom a document has been disclosed may use the
document only for the purpose of the proceedingsin which it
is disclosed except where-
@ the document has been read to or by the court, or
referred to, in open court; or
(b) 0] the party disclosing the document;
(i)  the person to whom the document belongs; or
(iii)  thecourt,
gives permission.
The court may make an order restricting or prohibiting the use
of adocument which has been disclosed, even where the
document has been read to or by the court, or referred toin
open court.
An application for such an order may be made -
€) by aparty; or
(b) by any person to whom the document belongs.

Notice to prove a document

20.18 (1)

)

A party shall be deemed to admit the authenticity of any
document disclosed to him under this Part unless that party
serves notice that the document shall be proved at trial or other
hearing.

A notice to prove a document shall be served not less than 42
days before the trial.
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Part 21

Evidence

Contents of this part

Duty of court to control evidence Rule21.1
Evidence at hearing - general rule Rule 21.2
Evidence by video link or other means Rule21.3
Evidence of foreign marriage Rule21.4

Duty of court to control evidence

21.1 Itistheduty of the court to control the evidence by deciding
@ the issues on which it requires evidence; and
(b) the nature of the evidence it requires; and
(c) the way in which any matter isto be proved and giving
appropriate directions at a directions hearing or
by other means.

Evidence at hearing - general rule

21.2 (1) The genera ruleisthat any fact which needsto be proved at
atrial or hearing of any matter by the evidence of witnesses
isto be proved by their oral evidence.

()] Thisis subject -
@ to any provision to the contrary contained in these
rules or elsewhere; and
(b) to any order of the court.

Evidence by video link or other means

21.3 The court may allow the witness to give evidence without attending,
through avideo link or by any other means.

Evidence of foreign marriage

214 (1) Unless the existence and validity of the marriage is
disputed, the celebration and validity of a marriage outside
Trinidad and Tobago may be proved -
@ by the evidence of one party to the marriage; and
(b) by the production of a document purporting to be -
0] amarriage certificate or similar document
issued under the law in force in that country; or
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)
©)
(4)

(i)  acertified copy of an entry in aregister of
marriages kept under the law in force in that
country.

A document purporting to be such acertificate shall be

treated as a certificate, unlessit is proved not to be.

Where a document under paragraph (1)(b) isnot in English it

shall be accompanied by atrandation.

Every trandation produced under paragraph (3) shall be

certified by the person making it to be a correct tranglation,

and the certificate shall state -

@ the name and address of the person making the
trandation; and

(b) his qualifications for making a trandation.
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Part 22

Evidence - Hearsay

Contents of this Part

Scope of this part

Service of hearsay notice

Contents of notice - statements admissible under
s.37 of the Act

Contents of notice - statements admissible under
s.39 of the Act

Contents of notice - statements admissible under
s.40 of the Act

Reasons for not calling a person as witness

Service of counter-notice

Power of court to allow statement to be given in evidence
Notice of intention to challenge credibility of hearsay

evidence

Scope of this Part

221 (1) This part deals with the admissibility of hearsay evidence.

Rule22.1
Rule 22.2

Rule 22.3
Rule 22.4
Rule 22.5
Rule 22.6
Rule 22.7
Rule 22.8

Rule 22.9

2 “Hear say Evidence” means a statement made otherwise than
by a person while giving oral evidence in proceedings which

istendered as evidence of the matter stated.
3 In this Part “the Act” means the Evidence Act Chap 7:02

(4) “Hear say Notice” means a notice of intention to give hearsay

evidence.

Service of hearsay notice

222 (1)  Any party who wishesto give hearsay evidence whichis

admissible only by virtue of sections 37, 39 or 40 of the Act
shall serve on every other party a hearsay notice.

()] A hearsay notice shall be served not later than the time by
which witness statements are to be served or, if there are no
such statements, not |ess than 42 days before the hearing at
which the party wishes such evidence to be given unless the

court gives permission.

(©)) A hearsay noticeis not required where hearsay evidenceis

included in an affidavit for use in the proceedings.

Contents of notice - statement admissible under s.37 of the Act

223 (1) Thisrule applies where the statement is admissible under
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)

©)

(4)

s.37 of the Act.

Where the statement was not made in a document, the notice

shall contain particulars of -

@ the time place and circumstances at or in which the
statement was made; and

(b) the persons by whom and to whom the statement was
made; and

(©) the substance of the statement and so far as
practicable the words used.

Where the statement was made in a document -

@ acopy of the document or of the relevant part of the
document shall be annexed to the notice; and

(b) such of the particulars required under paragraph
(2)(a) and (b) as are not apparent on the face of the
document shall be given.

If the party giving the notice -

@ does not intend to call any person of whom details
are contained in the notice; and

(b) claimsthat any of the reasons set out in rule 22.6
applies, the notice shall say so and state the reason(s)
relied on.

Contents of notice - statement admissible under s. 39 of the Act

22.4

(1)
(2)
©)

This rule applies where the statement is admissible under
s.39 of the Act.
The notice shall have annexed to it a copy of the statement
or the relevant part of the statement.
The notice shall also contain -
@ particulars of -
0] the person by whom the record
containing the statement was compiled; and
(i)  theperson who originally supplied the
information from which the record was
compiled; and
(iif)  any other person through whom that
information was supplied to the compiler;
and
(b) a description of the duty under which any person
named or particularised under paragraphs (a)(i) or
(iii) was acting when -
() compiling the record; or
(i)  supplying the information from which the
record was compiled; and
(©) a description of the nature of the record containing
the statement; and



(4)

(d) particulars of thetimein, place at, and circumstances
under which that record was compiled.

If the party giving the notice -

@ does not intend to call any person of whom details
are contained in the notice; and

(b) claims that any of the reasons set out in rule
22.6 applies,

the notice shall say so and state the reason(s) relied on.

Contents of notice - document admissible under s. 40 of the Act

22.5

(1)
)

©)

(4)

Thisrule applies where the statement is admissible under
s.40 of the Act.
The notice shall have annexed to it a copy of the document
or the relevant part of the document containing the
statement.
The notice shall also contain -
@ particulars of -
0] a person who had responsibility for the
management of the relevant activities
for which the computer was used during the
material period; and
(i)  aperson who during that period had
responsibility for the supply to the computer
of the information reproduced in the statement
of information from which that information
was derived; and
(i)  aperson who had responsibility for the
operation of the computer during that period,
and
(b) a statement whether or not the computer was
operating properly throughout the material period
and, if not, whether any failure to operate properly
might have affected the production of the document
containing the statement or the accuracy of its
contents.
If the party giving the notice
@ does not intend to call any person of whom details
are contained in the notice; and
(b claims that any of the reasons set out in rule 22.6
applies,
the notice shall say so and state the reason(s) relied on.
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Reasons for not calling a person as witness

22.6 Thereasonsreferred to in rules, 22.3(4)(b), 22.4(4)(b) and 22.5(4)(b),
are that -
@ the person -
0] is dead; or
(i) iSoverseas; or
(iii)  isunfit by reason of bodily or mental condition to
attend as a witness; or
(iv)  cannot reasonably be expected to have any
recollection of matters relevant to the accuracy or
otherwise of the statement, or
(b) despite using reasonable diligence it has not been

possible to
1) identify him; or
(i)  find him.

Service of counter-notice

227 (1) A party on whom a hearsay notice has been served may
serve a counter-notice requiring the server of the notice to
call any person named in the counter notice as awitness.

2 The counter-notice shall be served within 21 days of service
of the notice.

3 If there is a statement in the hearsay notice that the person
named in the counter-notice cannot or should not attend for a
specified reason, the counter-notice shall state why that
person should be required to attend.

4 No counter notice may be served where there is a statement
in the hearsay notice that one of the reasonsin rule 22.6
applies.

5 The party served with the notice may, however,
apply to the court for directions as to the admissibility of the
statement.

(6) Where a counter-notice is served no statement made by any
person named in the counter-notice may be admissible
unless the server of the hearsay notice -

@ calls the person named; or
(b) appliesto the court for directions as to the
admissibility of the statement.

@) Any application to the court under paragraph (5) or (6) shall
be made at a directions hearing wherever practicable.

(8 No application may be made at the hearing at which
the statement is, or is not, to be admitted unless the applicant
can show that the application could not have been made
earlier.
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Power of court to allow statement to be given in evidence

22.8  The court may permit a party to adduce hearsay evidence falling
within sections 37, 39 and 40 of the Act even though the party
seeking to adduce that evidence has -

@ failed to serve a hearsay notice; or
(b) failed to comply with any requirement of a counter notice
served under rule 22.7.

Notice of intention to challenge credibility of hearsay evidence

22.9 Where-

@ a party has served a hearsay notice complying with sections 37
or 39 of the Act; and

(b) none of the reasons under rule 22.6 applies; and

(©) the person who made the statement or supplied the
information from which the record containing the statement
was compiled is not called,

no party may adduce any evidence under s.42 of the Act

without the permission of the court, unless he gave a counter-

notice in respect of that person under rule 22.7.
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Part 23

Affidavits

Contents of this part

Affidavit evidence Rule 23.1
Form of affidavits Rule 23.2
Contents of affidavits Rule 23.3
Documents to be used in conjunction with affidavits Rule 23.4
Making of affidavits Rule 23.5
Service of affidavit Rule 23.6

Affidavit evidence

23.1 Q)
2
(€©)

(4)

©)
(6)

Form of affidavits

The court may require evidence to be given by affidavit.

In this part "deponent™ means the maker of the affidavit.
Whenever an affidavit is used in evidence, any party may
apply to the court for an order requiring the maker of the
affidavit to attend to be cross-examined.

If the deponent does not attend as required by the court order,
his affidavit may not be used as evidence unless the court
permits.

The genera ruleisthat an affidavit shall be filed before it may
be used in any proceedings.

In a case of urgency the court may however make an order on
an affidavit which has not been filed if the party tendering it
undertakesto file it before the order is drawn up.

23.2 Every affidavit shall -

(a
(b)
(©)
(d)
(€)
()

(9)

be headed with the title of the proceedings; and

be in thefirst person and state the name, address and
occupation of the deponent and, if more than one, of each of
them; and

state if any deponent is employed by a party to the
proceedings; and

be divided into paragraphs numbered consecutively; and

be signed by the deponent or deponents; and

be endorsed with the name of the attorney, if any,

for the party on whose behalf it isfiled.

be marked on the top right hand corner of the affidavit with-
0] the party on whose behalf it isfiled; and

(i)  theinitials and surname of the deponent; and

(iii)  (where the deponent swears more than one affidavit
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Contents of affidavit

23.3

(1)

)

)
(4)

in any proceedings), the number of the affidavit in
relation to the deponent; and

(iv)  theidentifying reference of each exhibit referred to in
the affidavit; and

(v) the date when sworn; and

(vi)  thedate when filed.

Example:
"Respondent: N. Berridge: 2nd: NB 3 and 4:1.10.98: 3.10.98."

The genera ruleisthat an affidavit may contain only such

facts as the deponent is able to prove from his own

knowledge.

However an affidavit may contain statements of information

and belief -

@ where any of these Rules so allows; and

(b) whereitisfor usein any procedural or interlocutory
application,

provided that the source of such information and the ground

of such belief are stated in the affidavit.

The court may order that any scandalous, irrelevant or

otherwise oppressive matter be struck out of any affidavit.

No affidavit containing any alteration may be used in

evidence unless all such alterations have been initialled by

the person before whom the affidavit was sworn.

Documents to be used in conjunction with affidavit

23.4

Making of affidavits

235

)
)

®3)

(4)

D

Any documents to be used in conjunction with an affidavit
shall be exhibited to it.

Where there is more than one such documents they may be
included in abundle which isin date or some other
convenient order and is properly paginated.

Clearly legible photographic copies of original documents
may be exhibited, provided that the originals are made
available for inspection by other parties before the hearing
and by the court at the hearing.

Each exhibit or bundle of exhibits should be marked in
accordance with rule 23.2(g).

All affidavits shall be sworn or affirmed before a
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Service of affidavit

23.6

)

©)

(1)
)
©)

Commissioner of Affidavitsor if sworn or affirmed abroad,

before a Notary Public.

No affidavit may be admitted into evidence if sworn or

affirmed before the attorney of the party on whose behalf it

isto be used or before any agent, partner or associate of such

attorney.

Where it appears that the deponent isilliterate or blind, the

person before whom the affidavit is made shall certify in the

jurat that -

@ the affidavit was read in his presence to the deponent;
and

(b) the deponent seemed perfectly to understand it; and

(c) the deponent made his signature or mark in his
presence.

The genera ruleisthat a party who is giving evidence

by affidavit shall serve a copy on every other party.

This applies whether the affidavit was madein the
proceedings or in some other proceedings.

A party does not need to serve a copy of an affidavit if he
wishes to use the affidavit in support of an application to be
made without notice.
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Part 24

Miscellaneous Rules about evidence

Contents of this Part

Use of plans, photographs, etc as evidence Rule 24.1
Evidence of findings on question of foreign law Rule 24.2

Use of plans, photographs, etc as evidence

241 (1)

(2)

©)

(4)

©)

(6)

(7)

If aparty wishesto rely on evidence at a hearing which -

@ isnot to be given orally, and

(b) is not contained in a witness statement

he shall disclose his intention to the other partiesin

accordance with thisrule.

If aparty failsto disclose hisintention to rely on the

evidence as required by thisrule, the evidence may not be

given.

Where a party intends to use the evidence as evidence of any

fact then, except where paragraph (5) applies, he shall

disclose hisintention not later than the latest date for serving

witness statements.

He shall disclose the evidence at least 21 days before the

hearing at which he proposes to put in the evidence, if -

@ there are not to be witness statements; or

(b) he intends to put in the evidence solely in order to
disprove an allegation made in awitness statement.

Where the evidence forms part of expert evidence, he shall

disclose his intention when the expert's report is served on

the other party.

Where the evidence is being produced to the court for any

reason other than as part of factual or expert evidence, he

shall disclose hisintention at least 21 days before the hearing

at which he proposes to put in the evidence.

Where a party has disclosed his intention to put in the

evidence he shall give every other party an opportunity to

inspect it and to agree to its admission without proof.

Evidence of finding on question of foreign law

242 (1)

This rule sets out the procedure which shall be followed by a
party who intends to put in evidence a finding on a question
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(2)
©)

(4)

of foreign law.

He shall first give any other party notice of hisintention.

He shall give the notice -

@ if there are to be witness statements, not later than the
latest date for serving them; or

(b) otherwise, not less than 42 days before the hearing at
which he proposes to put the finding in evidence.

The notice shall -

@ specify the question on which the finding was made;
and

(b) have attached a document where it is reported or
recorded.
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Part 25

Experts and Assessors

Contents of this Part

Expert's overriding duty to court

Experts - way in which duty to court isto be carried out

Expert'sright to apply to court for directions

General duty of the court and of parties

Court's power to restrict expert evidence

Particular duty of the Court with regard to medical
examination of achild

Court's power to appoint a single expert

Joint instructions to experts

Expert's reports to be addressed to court

Contents of report

Use by one party of expert's report disclosed by another

Meeting of experts

Consequence of failure to disclose expert's report

Appointment of assessor

Feesfor experts or assessors

Cross Examination of court expert

Expert's overriding duty to court

Rule 25.1
Rule 25.2
Rule 25.3
Rule 25.4
Rule 25.5

Rule 25.6
Rule 25.7
Rule 25.8
Rule 25.9
Rule 25.10
Rule 25.11
Rule 25.12
Rule 25.13
Rule 25.14
Rule 25.15
Rule 25.16

251 (1) It isthe duty of an expert witness to help the court
impartially on the matters relevant to his expertise.
()] This duty overrides any obligations to the person from whom

he has received instructions.

Experts - way in which duty to court is to be carried out

252 (1) Expert evidence presented to the court shall be, and
should be seen to be, the independent product of the
expert uninfluenced as to form or content by the

exigencies of the litigation.

(20  Anexpert witness shall provide independent assistance to
the court by way of objective unbiased opinion in relation to

matters within his expertise.

3 An expert witness shall state the facts or assumptions upon
which his opinion is based. He should not omit to consider
material facts which could detract from his concluded view.
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(4)
()

(6)

(7)

An expert witness shall make it clear if a particular matter or
issue falls outside his expertise.

If an expert's opinion is not properly researched then this
shall be stated with an indication that the opinion is no more
than a provisional one.

If the expert cannot assert that the report contains the truth,
the whole truth and nothing but the truth without some
qualification, that qualification shall be stated in the report.
If after exchange of reports an expert changes hisview on a
material matter such change of view shall be communicated
to the other party and to the court.

Expert's right to apply to court for directions

253 (1)

(2)
©)

An expert may apply to the court for directionsto assist him

in carrying out his functions as an expert and his duty to the
court.

Where an expert applies for directions under thisrule, he

shall give notice of the application to the party instructing him.
The court may direct that notice be given to any other parties.

General duty of court and of parties

25.4  The court shall restrict expert evidence to that which is reasonably
required to resolve the proceedings justly.

Court's power to restrict expert evidence

255 (1)
(2

3
(4)

(5)
(6)

(7)

No party may call an expert witness or put in an expert's
report without the court's permission.

The general rule isthat the court's permission should be
given at adirections hearing.

The court may give permission on or without an application.
No oral or written expert's evidence may be called or put in
unless the party wishing to call or put in that evidence has
served areport of the evidence which the expert intends to
give.

The court shall direct by what date such report shall be
served.

The court may direct that that evidence be given by one

or more experts -

@ chosen by agreement between the parties; or

(b appointed by the court; or

(©) appointed in such way as the court may direct.

The court may direct that part only of an expert's report be
disclosed.

96



Particular duty of the court with regard to medical examination of a

minor
25.6

1)

(2)

No examination of any minor for the purpose of preparing a
report for the court may take place unless the court gives
permission.

The court may not permit a minor to be examined by more
than one medical practitioner unless special circumstances
are shown.

Court’s power to appoint a single expert

25.7

(1)

)
©)

(4)

Where the court gives permission to call an expert witness or

put in evidence an expert's report, it may direct that evidence

isto be given by asingle expert appointed -

@ jointly by the parties; or

(b) by the court; or

(c) in such manner as the court may direct.

If the court gives such adirection, it shall specify init the

issues on which the expert isto report.

A single expert may be appointed by the court -

@ instead of the parties instructing their own experts; or

(b) to replace experts instructed by the parties; or

(c) in addition to experts instructed by them; or

(d) to assess the evidence to be given by expertsinstructed
by them.

Where the court gives permission to call an expert witness or

put in evidence an expert's report, but does not give a

direction under paragraph (1), it shall give areason for not

giving such adirection.

Joint instructions to experts

25.8

D

)

©)

The generd ruleisthat

@ parties shall give instructions to a single expert; and

(b) experts instructed by the parties shall seek to carry
out any examination jointly.

A party instructing an expert shall provide him with a copy of

this Part and give every other party notice of -

@ the name and address of the expert, or

(b the names and addresses of a number of experts one
of whom the party intends to instruct; and

(©) the scope of the instructions to be given to him.

Notice under paragraph (2) shall be such aswill give the

other party enough time and information -

@ to instruct the same expert; or

(b to instruct another expert to carry out an examination
with the expert named in the notice; or
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(c) to instruct another expert to prepare areport jointly
with that expert.

Expert's reports to be addressed to court

25.9 An expert shall address his report to the court and not to any person
from whom he has received instructions.

Contents of report

25.10 (1)

(2)

®3)

(4)

An expert's report shall -
@ give details of the expert's qualifications; and
(b) give details of any literature or other materia
which the expert has used in making his report; and
(c) say who carried out any test or experiment which the
expert has used for the report; and
(d) give details of the qualifications of the person who
carried out any such test or experiment; and
(e where there is arange of opinion on the matters dealt
within the report -
0] summarise the range of opinion; and
(i)  givereasonsfor hisopinion.
At the end of an expert's report there shall be a statement that -
@ the expert understands his duty to the court; and he
has complied with that duty; and
(b) his report includes all matters relevant to the issue on
which his expert evidenceis given; and
(©) he has given details in his report of any matters
which, to his knowledge, might affect the validity of
his report.
(Rules 25.1 and 2 set out the expert's duty to the court.)
There shall be also attached to an expert's report copies of -
@ all written instructions given to the expert; and
(b any supplemental instructions given to the expert
since the original instructions were given; and
(©) anote of any oral instructions given to the expert,
and the expert shall certify that no other instructions than
those disclosed have been received by him from the party
instructing him, his attorney or any other person acting on
behalf of the party.
Where expert evidence refers to photographs, |earned
literature or other similar documents, these shall be
provided to the opposite party at the same time as the
exchange of reports.
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Meeting of experts

2511 (1)
()

3
(4)

The court may direct a meeting of experts of like

Specialty.

The court may specify the issues which the experts shall

address when they meet.

Any such meeting isto be regarded as "without prejudice”.

After the meeting the experts shall prepare for the court a

statement -

@ of any issues within their expertise on which they
agree; and

(b) of any such issues on which they disagree and their
reasons for disagreeing.

Consequence of failure to disclose expert's report

2512 (1)

)

A party who fails to comply with a direction to disclose an
expert's report may not use the report at the hearing or

call the expert unless the court gives permission.

The court may not give permission at the hearing unless the
party asking for permission can show that it was not
reasonably practicable to have applied for relief at an earlier
stage.

(Rule 15.6 deals with applications for relief.)

Appointment of assessors

2513 (1)

)

The court may appoint one or more persons to assist it as
assessors.

Before doing so, it shall state the questions on which it wants
assistance.

Fees for experts or assessors

25.14 (1)

)

The court shall decide -
@ what fee isto be paid to an expert or assessor; and
(b by whom it is to be paid.

This does not affect any decision asto the party who is

ultimately to bear the cost of the expert or assessor.

Cross-examination of court expert

25.15 Where an expert appointed by the court gives oral evidence he
may be cross-examined by any party.
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Part 26

Court attendance by witnesses

Contents of this Part

Scope of this part

Witness summonses

I ssue of witness summons

Time for serving witness summons

Who is to serve witness summons

Right of witnessto travelling expenses and
compensation for loss of time

Evidence by deposition

Conduct of examination

Evidence without examiner being present

Enforcing attendance of witness

Time taken to be endorsed on deposition

Special report

Fees and expenses of examiner

Order for payment of examiner's fees

Use of deposition at tria

Restrictions on subsequent use of depositions taken for

purpose of any hearing except trial
Where a person to be examined is out of

jurisdiction - letter of request
Early appointment to produce documents

Scope of this part
26.1 This part provides -

@ for the circumstances in which a person may be required to

Rule 26.1
Rule 26.2
Rule 26.3
Rule 26.4
Rule 26.5

Rule 26.6
Rule 26.7
Rule 26.8
Rule 26.9
Rule 26.10
Rule 26.11
Rule 26.12
Rule 26.13
Rule 26.14
Rule 26.15

Rule 26.16

Rule 26.17
Rule 26.18

attend court to give evidence or to produce a document; and

(b) for a party to obtain evidence before a hearing to be used at

the hearing.

Witness summonses

26.2 (1) A witness summonsis adocument issued by the court
requiring a witness to attend court -
@ to give evidence; or

(b) produce documents to the court.

2 A witness summons shall be in the prescribed form.

3 There shall be a separate withess summons for each witness.
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(4)

A witness summons may require a witness to produce
documents to the court either -

@ on the date fixed for a hearing; or

(b) on such date as the court may direct.

Issue of withess summons

26.3 1)

)

©)
(4)

A witness summons is issued on the date entered on the

summons by the court office.

A party shall obtain permission from the court where -

@ he wishes to have a witness summons issued less than
21 days before the date of the hearing; or

(b) he wishes to have a summons issued for awitness to
attend court to give evidence or to produce documents
on any date except the date fixed for the trial.

The application may be without notice but shall be supported

by evidence.

The court may set aside or vary a witness summons.

Time for serving witness summons

26.4 1)

(2)

©)
(4)

The genera ruleisthat awitness summonsis binding only if it
isserved at least 14 days before the date on which the witness
isrequired to attend before the court or tribunal.

The court may direct that a witness summons may be binding
although it will be served less than 14 days before the date on
which the witness is required to attend before the court or
tribunal .

An application for such an order may be made without notice
but shall be supported by evidence.

A witness summons which is -

@ served in accordance with thisrule; and

(b) requires the witness to attend court to give evidence

is binding until the conclusion of the hearing at which the
attendance of the witnessis required.

Who is to serve witness summons

26.5 (1)

)

The general ruleisthat awitness summonsis to be served by
the party on whose behalf it isissued.

However, the marshal may serve the summonsif the party on
whose behalf it isissued requests the court office to do so
when he issuesit.
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©)

Where the marshal serves the witness summons, the party on
whose behalf it isissued shall deposit in the court office the
money to be paid or offered to the witness under rule 26.6.

Right of witness to travelling expenses and compensation for loss of time

26.6 At the time of service of awitness summons the witness shall
be offered or paid -

(@
(b)

a sum reasonably sufficient to cover his subsistence and
expenses in travelling to and from the court; and

such sum by way of compensation for loss of time as may be
specified in a practice direction.

Evidence by deposition

26.7 (1)

)

©)

©)

(4)
(5)

(6)

A party may apply for an order for a person to be examined

before a hearing.

A person from whom evidence is to be obtained following any

order under thisruleisreferred to asa"deponent™ and the

evidenceisreferred to asa "deposition”.

An order under this rule shall be for a deponent to be

examined on oath before

@ ajudge; or

(b) amaster; or

(©) an attorney who has practised for at least five years
and who is appointed by the Chief Justice.

The order may require the production of any document which

the court considers is necessary for the purposes of the

examination.

The order shall state the date, time and place of the

examination.

At the time of service of the order the deponent shall be

offered or paid travelling expenses and compensation for loss

of time in accordance with rule 26.7.

An application may be made by any party whether or not that

party would otherwise call the witness.

Conduct of examination

26.8 (1)

)

Subject to any directions contained in the order for
examination, the examination shall be conducted in the same
way as if the withess were giving evidence at atrial.

If the parties are present, the examiner may, with the consent
of the parties, conduct the examination of a person not named
in the order for examination.
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©)
(4)
©)

(6)

(7)

(8)

The examiner may conduct the examination in private if he
considersit appropriate to do so.

The examiner shall ensure that afull record of the evidence
given by the witnessiis taken.

If any person being examined objects to answer any question
put to him, the ground of the objection and the answer to any
such question shall be set out in the deposition or in a
statement annexed to the deposition.

The examiner shall state his opinion with regard to the ground
of the objection but any decision on the validity of that ground
shall be made by the court.

The examiner shall send a copy of the deposition to -

(a) every party to the proceedings; and

(b) to the court office; and

(c) to the deponent.

If the witness or any attorney present at the hearing is of the
opinion that the deposition does not accurately represent the
evidence he shall endorse on the copy deposition the
corrections which in his opinion should be made and file the
copy deposition and serve a copy of it on all other parties.

Evidence without examiner being present

26.9

(1)

(2)

With the consent of the parties, the court may order that the
evidence of awitness be taken asif before an examiner, but
without an examiner actually being appointed or present.
Where such an order is made then, subject to any directions
that may be contained in the order, -

@ the party whose witnessis to be examined shall
provide a shorthand writer, stenographer or stenotypist
or provide another approved means of recording
evidence to take down the evidence of the witness;

(b) an attorney of any party may administer the oath to a
witness,

(© the shorthand writer, stenographer or stenotypist need
not himself be sworn but shall certify in writing as
correct atranscript of his notes of the evidence and
deliver it to the attorney for the party whose witness was
examined;

(d) the attorney whose witness was examined shall file the
original transcript and deliver atrue copy to al other
parties and to the witness who was examined;

(e if the witness or any attorney present at the hearing is
of the opinion that the transcript does not accurately
represent the evidence given he shall endorse on the
copy transcript the corrections which in his opinion
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should be made and file the copy transcript and serve a
copy of it on al other parties.

Enforcing attendance of witness

26.10 @D If aperson served with a withess summons to attend

before an examiner -

@ failsto attend; or

(b) refuses to be sworn or to affirm for the purpose of the
examination; or

(c) refuses to answer any lawful question or produce any
document at the examination,

the examiner shall sign and file a certificate of hisfailure or

refusal.

2 On the certificate being filed, the party requiring the
deposition may apply to the court for an order requiring the
person to attend, or to be sworn or to affirm or to answer any
guestion or produce any document as the case may be.

(©)) An application for an order under this rule may be made
without notice but shall be supported by evidence
@ of service of the witness summons; and
(b) that the person served with the withess summons was

paid or offered the payments required by rule 26.7.

4 The court may order the person against whom an order is
made under this rule to pay any costs resulting from hisfailure
or refusal.

Time taken to be endorsed on deposition

26.11 The examiner shall endorse on the deposition the time occupied in
taking the deposition and the fees received by him.

Special report

26.12 The examiner may make a special report to the court with regard to
the absence or conduct of any person present when the deposition was
taken.
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Fees and expenses of examiner

26.13

(1)  On appointing an examiner the Court shall fix the feeto be paid to the
examiner for carrying out the examination.

(2)  The party who obtained the order shall also pay al reasonable travelling
and other expenses including charges for aroom (other than the
examiner’s own chambers or office) where the examination takes place.

3 This does not affect any decision as to the party who is ultimately to
bear the costs of the examination.

Order for payment of examiner's fees

The examiner may report to the court the fact that any fees or
expenses due to him have not been paid and the court may make an
order that the party who obtained the order for the examination
should pay such fees and expenses.

26.14

Use of deposition at hearing

26.15

(1)

)

©)
(4)

A deposition ordered under rule 26.7 may be givenin
evidence at the hearing unless the court orders otherwise.

A party intending to put in evidence a deposition at a hearing
shall serve notice of hisintention to do so on every other
party.

He shall serve the notice at least 21 days before the day fixed
for the hearing.

The court may require a deponent to attend the hearing and
give evidence ordly.

Restrictions on subsequent use of depositions taken for the purpose of any

hearing except trial

26.16

(1)

)

Where the court orders a party to be examined about his or
any other assets for the purpose of any hearing except the
trial, the deposition may be used only for the purpose of the
proceedings in which the order was made.

However, it may be used for some other purpose -

@ by the party who was examined; or

(b) if the party who was examined agrees, or

(©) if the court gives permission.
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Where a person to be examined is out of the jurisdiction - letter of request

26.17 1)

(2)
©)

(4)

()

(6)

Where a party wishes to take a deposition from a party
outside the jurisdiction, the court may direct the issue
of aletter of request to the judicial authorities of the
country in which the proposed deponent is.
A letter of request isarequest to ajudicia authority to take
the evidence of that person, or arrange for it to be taken.
If the country to which the letter is sent allows a person
appointed by the court to examine a person in that country, the
court may make an order appointing an examiner for that
purpose.
A person may be examined under this rule on oath or
affirmation or in accordance with any procedure permitted in
the country in which the examination is to take place.
If the court makes an order for the issue of aletter of request,
the party who sought the order shall file -
@ the following documents and, except where paragraph
(6) applies, atrandation of them -
) adraft letter of request; and
(i)  astatement of the issues relevant to
the proceedings; and
(@iii)  alist of questions or the subject matter
of questionsto be put to the person to
be examined; and
(b) an undertaking to be responsible for the expense of the
Minister with responsibility for Foreign Affairs.
Thereis no need to file atrandation if Englishis one of the
official languages of the country where the examination isto
take place.

Early appointment to produce documents
26.18 (1) The court may permit a party to issue a witness summons requiring -

)

€) aparty; or

(b) any other person,

to attend at a date, time or place (a'production hearing’)
specified in the summons other than the date of the hearing for
the purpose of producing one or more documents.

The only documents that a summons under this rule can
reguire a person to produce are documents which that person
could be compelled to produce at thetrial.
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Part 27

Requests for information

Contents of this part

Right of parties to obtain information or documents Rule27.1
Orders compelling reply to request for information

or documents Rule 27.2
Time limits for applying to compel reply Rule 27.3
Information or documents obtained under Part 27 not to be

used in other proceedings Rule 27.4

Right of parties to obtain information or documents
271 (1) This Part enables a party to obtain from any other
party -
@ information about any matter whichisin
dispute in the proceedings; or
(b) production of any document directly relevant to the
proceedings.
()] To do so he shall serve arequest for the information or
documents that he wants on that other party.
3 He shall state in hisrequest precisely what information or
documents he wants.
4 A request for production of a documents may be made
instead of or in addition to an application for specific
disclosure under Part 20.

Orders compelling reply to request for information or documents

272 (1) If aparty does not give information or produce documents
which another party has requested under rule 27.1 within a
reasonable time, the party who served the request may apply
for an order compelling him to do so.

()] An order may not be made under thisrule unlessit is
necessary in order to dispose fairly of the matter or to save
costs.

(©)) When considering whether to make an order the court shall
have regard -

@ to the likely benefit which will result if the information
is given or documents produced; and

(b) to the likely cost of giving or providing it; and

(©) to whether the financial resources of the party against
whom the order is sought are likely to be sufficient to
enable that party to comply with such an order.
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Time limits for applying to compel reply
27.3 Anapplication for an order compelling areply to arequest for
information may not be made before the time for serving an answer

or affidavit evidence has expired nor less than 42 days before the date
fixed for the hearing.

Information or documents obtained under Part 27 not to be used in other
proceedings

27.4 A party may use information or documents which he obtains -
@ in response to arequest under rule 27.1; or
(b) in compliance with an order under rule 27.2

only for the purpose of the proceedings in which the request or order
was made.
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Part 28

Stay of Proceedings (Foreign proceedings)

Contents of this Part

Scope of this Part Rule 28.1
Application for stay Rule 28.2
Reference by court Rule 28.3
Change in particulars given in petition etc., Rule 28.4

Scope of this Part

281 (1) This part deals with proceedings under a petition where there
are also proceedingsin any country outside Trinidad and
Tobago which -
@ relate to the marriage in question: and
b) are capable of affecting its validity or subsistence.
2 Such proceedings are referred to in this part as "proceedings
in another jurisdiction”.

Application for stay

28.2  Any application for a stay under paragraph 3 of the schedule to the
principal act shall be made to ajudge.

Reference by court

28.3 Where-
@ on adirections hearing; or
(b) on any other occasion,
it appears to the court that there are proceedings in another
jurisdiction, the court shall fix adirections hearing , or adjourn the
directions hearing, to be heard before ajudge.

Change in particulars given in petition etc.,

28.4 Wherethereisany changein the particulars given in any petition or
cross-petition required by paragraph (k) of Appendix A to these Rules the
parties shall immediately notify the court of the new particulars.
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Part 29

The hearing

Contents of this Part

Documents for use at hearing Rule 29.1
Failure of party to attend the hearing Rule 29.2
Applications to set aside judgments given in party's absence Rule 29.3
Adjournment of hearing Rule 29.4
Inspection Rule 29.5
Powers of judge to summons witness Rule 29.6

Documents for use at hearing

29.1 (1 At least 21 days before the date fixed for the hearing all
parties shall inform the petitioner or applicant of the
documents that they wish to have included in the bundle of
documents to be used at the hearing.

()] The petitioner or applicant shall prepare abundle of al the
documents which any party wishes to make use of at the
hearing.

(©)) The bundle should separate documents which are agreed
and those which are not agreed.

4 The petitioner or applicant shall paginate and index the
bundle of documents.

5) At least 10 days before the date fixed for hearing the
petitioner or applicant shal file at the court office -

@ a bundle comprising copies of
) any legal aid certificate;
(i) the petition or application;
(iii)  any relevant answer, cross-petition or
reply;
(iv)  any requestsfor information and the replies,
and
(b) a second bundle comprising copies of
() al affidavits,
(i)  all expert reports; and
(c) athird bundle comprising the documents referred to
in paragraph (2); and
(d) if the bundle prepared under paragraph (2) exceeds
100 pages of documents, a core bundle (that is, a
bundle containing only such documents which the
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court will need to pre-read or to which it will be
necessary to refer repeatedly at the hearing).

Failure of party to attend hearing

29.2 @D If neither party appear at the hearing the court may strike
out the petition, cross-petition or application that was to be
heard.

2 If only one party appears the judge may proceed in the
absence of the other.

Application to set aside order given in party's absence

29.3 (1) A party who was not present at a hearing at which a decree or order
was given or the petition, cross-petition or application struck out in
his absence may apply to set aside that order.

2 The application shall be made within 7 days after the date
on which the decree or order was served on the applicant.
(©)) The application to set aside the decree or order shall be supported by
evidence showing -
@ agood reason for failing to attend the hearing; and
(b) that it islikely that had the applicant attended some
other decree or order might have been given.

Adjournment of hearing

294 (1) The court may adjourn a hearing on such terms as it thinks just.
()] The court may only adjourn a hearing to a fixed date and time
or to adate and time to be fixed by the court office.

Inspection

29.5 The judge trying a claim may inspect any place or thing that may be
relevant to any issue in the matters before him.

Powers of judge to summons witness
296 (1) The judge may -
@ iSsue a witness summons requiring a party or other person to
attend the hearing; or
(b) require the production of documents or things at the hearing;
or
(©) guestion any party or witness at such hearing.
(20  Thejudge may examine a party or witness -
@ oraly, or
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(b) by putting written questions to him and asking him to give
written answers to the questions.
(©)) Any party may then cross-examine the witness.
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Part 30

Decrees and Orders

Contents of this Part

Scope of this Part

Parties present when order made or notified of termsto
be bound

Practice forms to be used where available

Declaration as to satisfaction with arrangements for
the children

Decreenisi

Decree absolute

Standard requirements

Formal preparation and filing of decrees and orders

Service of decrees and orders

Service on a party personally

Consent orders

Time when decree or order takes effect

Time for complying with an order

Correction of errorsin decrees or orders

Copies of decrees and orders

Scope of this part

Rule 30.1

Rule 30.2
Rule 30.3

Rule 30.4
Rule 30.5
Rule 30.6
Rule 30.7
Rule 30.8
Rule 30.9
Rule 30.10
Rule 30.11
Rule 30.12
Rule 30.13
Rule 30.14
Rule 30.15

301 (D This Part sets out rules about decrees and orders.

2 They do not apply where any other of these Rules makes a

different provision in relation to the decree or order in

question.

Parties present when order made or notified of terms to be bound
30.2 Any party is bound by the terms of any order whether or not

the order is served where -

@ he is present whether in person or by attorney

when the order was made; or

(b) heis notified of the terms of the order by facsimile

transmission, or otherwise.

Practice forms to be used where available

30.3 Wherethereisapractice form for adecree or order of any
description, a decree or order of that description shall bein that form.
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Declaration as to satisfaction with arrangements for the children

30.4 A declaration by the court that it is satisfied in accordance with
section 47(1) or (4) of the principal act isto be by order which shall
be drawn up.

Decree nisi

30.5 A decreenisi pronounced on a petition alleging afact stated in
section 4(1)(d) or 4(1)(e) of the principal act shall state whether
that fact was the only fact on which the Petitioner was entitled to
rely in support of his petition.

Decree absolute

306 (1)

()

©)

(4)
()

(6)

No decree nisi may be made absolute until the expiration of
six weeks from the date it was made unless the court by
special order fixes a shorter period in a particular case.
A spouse may apply to make a decree nisi pronounced in his
favour absolute by filing a notice in the appropriate practice
form.
If the notice is filed more than 12 months after the decree
nisi the court may require the applicant to file an affidavit
explaining the delay and may make such order on the
application asit thinksfit.
An application to make a decree absolute may be made by
the spouse against whom the decree was pronounced.
An application under paragraph (4) may not be made until
three months have passed since the date on which the
spouse in whose favour the decree nisi was pronounced
could first have applied to make the decree absol ute.
The decree may not be made absolute unless -
@ there is no appeal against the decree; and
(b)  thereisno application for -
0] rehearing of the matter; or
(i)  rescission of the decree; and
(©) the time for appealing to the Court of Appeal has
expired and, if extended, the time so extended has
expired; and
(d) there is no pending application to extend the time to
appeal; and
(e there is no intervention to show cause against the
decree being made absolute; and
) an order has been made under section 47(1) of the
principal act; and
(o)) the provisions of s.11 of the principal act do not apply
or have been complied with.
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Standard requirements

30.7

1)

(2)

Every decree nisi, decree of judicial separation or
order shall state the name of the person who madeit,
unlessit is aconsent order under rule 30.11.

Every decree or order shall be sealed by the court
office.

Formal preparation and filing of decree and orders

30.8

(1)
)

)

(4)

©)

Every judgment or order shall be settled by the court,

unless the court dispenses with the need to do so.

The court may -

(a) direct aparty to draft an order

(b) direct the parties to file an agreed statement of its
terms

before settling the order.

Where adraft of an order or an agreed statement of

termsisdirected it shall befiled no later than 7 days

from the date on which the direction was given so that

the court office may seal the order.

If aparty failsto file adraft of an order within 7 days

after the direction was given the court may order some

other party to draw and file the order.

A party who drafts an order shall file sufficient copies

for service on all parties who are to be served.

(Rule 7.1 deals with who should serve the decree or order)

Service of decrees and orders
30.9 The court office shall serve a copy of every decree or order on all

parties.

Service on party personally

Where a party on whom any order isto be served is acting by
an attorney, the court may order the judgment or order to be
served on the lay party asif that person were acting in person.

30.10

Consent orders
Thisrule applies where all parties agree the termsin which
an order isto be made.

It applies to any order except -

30.11 (1)

)

(@
(b)
(©

where any of the partiesis alitigant in person; or
where any of them isaminor or patient; or

an order by which any hearing date fixed by the court
is adjourned; or
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©)

(d) an order under section 47(1) of the principal act; or

(e an order for financia relief.

H adecree nisi or absolute and a decree of judicial
separation.

(Rule 12.12 deals with consent orders for financial relief)

Where thisrule applies-

@ the order which is agreed by the parties shall be
drawn in the terms agreed; and

(b) it shall be expressed as being '‘By Consent’; and

(©) it shall be signed by the attorney acting for each of
the parties; and

(d) it shall be filed at the court office for entry and
sealing and rule 30.8 (formal preparation and filing
of decrees and orders) appliesasit appliesto all
other orders.

Time when decree or order takes effect

30.12 A decree or order takes effect as soon asit is given or made, unless
the court specifiesthat it is to take effect on adifferent date.

Time for complying with a judgment or order

30.13 A party shall comply with ajudgment or order immediately, unless
the court makes a different order specifying the time for compliance.

Correction of errors in decrees or orders

30.14 (1)

)

The court may at any time correct (without an appeal) a
clerical mistake in ajudgment or order, or an error arising in
a judgment or order from any accidental dlip or omission.

A party may apply for a correction without notice.

Copies of decrees

30.15 (1)

)

©)

The court office shall keep a central index of decrees
absolute.

Any person may require a search to be made in the index
upon payment of the prescribed fee, and shall be supplied
with a certificate of the result of the search.

A copy of adecree absolute shall be issued to any person on
payment of the prescribed fee.
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Part 31

Discontinuance

Contents of this part

Scope of this part Rule31.1
Right to discontinue proceedings Rule 31.2
Procedure for discontinuing Rule 31.3
Effect of discontinuance Rule31.4
Liability for costs Rule 31.5

Scope of this Part
311 Therulesin thisPart set out the procedure by which a petitioner or

applicant may discontinue all or part of any proceedings or a
respondent may discontinue an answer.

Right to discontinue proceedings

31.2 A petitioner or applicant may discontinue the proceedings or any
part of the proceedings or arespondent his answer without the
permission of the court.

Procedure for discontinuing

313 (1) To discontinue proceedings or any part of proceedings a
party shall -
@ file anotice of discontinuance; and
(b) serve a copy on every other party.

2 The party discontinuing shall file a certificate stating that the

notice of discontinuance has been served on every other party
and the particulars of service in accordance with Part 7.

Effect of discontinuance

314 (1) Discontinuance takes effect on the date when the
notice of discontinuance is served under rule 31.3.
2 The proceedings are brought to an end.
3 However, this does not affect any proceedings relating to
costs.

Liability for costs
315 Unlessthe court orders otherwise, a party who discontinuesis
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liable for the costs which any other party incurred on or before the
date on which notice of discontinuance was served. The court shall
assess such costs, if not agreed, under rule 37.7 when Part 37 isin
force.
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Part 32

Intervention to show cause why decree should not be
made absolute

Contents of this Part

Scope of this Part Rule 32.1
Procedure on intervention by the Attorney General Rule 32.2
How any other person intervenes Rule 32.3
Answer Rule 32.4
Directions hearing Rule 32.5

Scope of this Part

32.1 Thispart dealswith the procedure by which
@ the Attorney General; or
(b) any other person,
may show cause to prevent a decree nisi being made absol ute.

Procedure on intervention by the Attorney General

322 (D If the Attorney General wishesto show cause against a
decree nisi being made absolute he shall give notice to the
court and to the party in whose favour the decree was
pronounced.

2 Within 28 days after giving notice under paragraph (1) the
Attorney General shall file a statement setting out the
grounds on which he wishes to show cause.

(©)) The Attorney General shall serve acopy of the statement on
all parties to the decree proceedings.

How any other person intervenes.

323 (1 Any person other than the Attorney General who is entitled to
apply and wishes to show cause against making a decree
absolute shall file an affidavit stating the facts on which he
relies.

()] The person showing cause shall serve a copy of the affidavit
on all parties to the decree proceedings.

Answer
324 (1 Any party to the decree proceedings may file an affidavit in
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answer.

()] The answer shall be filed within 28 days of service of the
statement under rule 32.2(2).

3 The party filing the answer shall serve a copy on all other
parties and on the Attorney General or the person showing
cause as the case may be.

4 If no answer isfiled within the time set out in paragraph (3)
the Attorney General may apply for an order rescinding the
decree and dismissing the petition.

5) An application under paragraph (4) shall be made without
notice and be dealt with without a hearing unless the
court otherwise directs.

Directions hearing

325 (D Where the intervention is by the Attorney General and an
answer isfiled the court shall fix a directions hearing and
give notice to the Attorney General and all partiesto the
decree proceedings.

()] Where any other person intervenes to show cause that person
shall apply for a directions hearing within 14 days after the
expiration of the time for filing an affidavit in answer.

3 If no application is made under paragraph (2) the personin
whose favour the decree was pronounced may apply for a
directions hearing.

4 The court shall give directions to secure the economic and
early hearing of the notice to show cause.
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Part 33

Application for arehearing or rescission of decree

Contents of this Part

Scope of this Part Rule 33.1
To whom application should be made Rule 33.2
Time within which application shall be made Rule 33.3
Evidence in support Rule 33.4
Directions hearing Rule 33.5
Service of application Rule 33.6
Affidavit in answer Rule 33.7

Scope of this Part

33.1 Thispart deals with the procedure whereby a party can apply for -

@ arehearing of any matter -
) tried by ajudge aone; and
(i) in which no error of the court is alleged; or

(b) rescission of adecree under section 10 of the principal act.
(Section 10 deals with the situation where a respondent has
been misled into consenting to a divorce); or

(©) rescission of adecree of judicial separation.

To whom application should be made

33.2 If practicable the application shall be heard by the judge who heard
the matter or granted the decree.

Time within which application shall be made

33.3  Unless otherwise directed an application under rule 33.1(b) and (c)
shall be made within 42 days of the date when the decree was
pronounced.

Evidence in support

33.4 Theapplicant shall file with the application an affidavit setting out
the grounds of the application and details of any allegations made.
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Directions hearing
33.5 Thecourt office shall fix adirections hearing.

Service of application

33.6 The applicant shall serve the application together with the affidavit
in support and notice of the directions hearing on all other partiesto
the decree proceedings .

Affidavit in answer

33.7 Any other party to the decree proceedings may file an affidavit in
answer within 28 days of service of the application upon him.
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Part 34

Wardship

Contents of this Part

Scope of this Part Rule 34.1
How to make aminor award of court Rule 34.2
Effect of issuing claim Rule 34.3
Defendants to the claim Rule 34.4
Directions hearing Rule 34.5
Service of claim form Rule 34.6
Action by defendant Rule 34.7
Notification of change of address Rule 34.8
When aminor ceases to be ward of court Rule 34.9
Proceedingsto be in private Rule 34.10

Scope of this
341 (1)

)

How to make
342 (D

(2)

3
(4)

()

Part

This Part deals with applications to make a minor award of
court.

In this Part "the Family Law Act" means the Family Law
(Guardianship of Minors, Domicile and Maintenance) Act
Chap 46:08.

a minor ward of court

An application to make aminor award of court ismade in the

appropriate practice form.

The application may be made in any court office.

The application shall be supported by evidence.

The evidence shall state -

@ the date of birth of the minor; and

(b) the whereabouts of the minor or, if it be the case, that
the claimant is unaware of the whereabouts of the
minor; and

(©) the relationship or other interest of the claimant and
all other partiesto the proceedings to or in the minor,

unless the court otherwise directs.

In this Part references to the whereabouts of the minor

include -

@ the address at which heisliving; and

(b) the person with whom heisliving; and

(c) any other information relevant to the question of
where he may be found.
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(6) The claimant shall either -
@ file with the appropriate application a certified copy of
the birth certificate relating to the minor; or
(b) apply at the directions hearing for directions asto
proof of birth of the minor in some other way.

Effect of issuing claim

343 (1) Upon issuing afixed date claim in accordance with rule 34.2
the minor becomes award of court.
2 Any application relating to the guardianship of that minor
shall then be made in the wardship proceedings.

Defendants to the claim

344 (D The claimant shall join as defendants any person other than

himself -

@ who is a parent of the minor; and

(b) who is aguardian of the minor; and

(© with whom the minor is living; and

(d) who appears to be interested in, or affected by, the
application; and

(e where that application is made under s.13 of the
Family Law Act, the Manager of any certified school
into whose care the minor has been received.

()] The genera ruleisthat the minor is not to be named as a
defendant to the claim.

3 However, if there is no person other than the minor whoisa
suitable defendant the claimant shall apply to the court for
permission -

@ to issue the claim without naming a defendant; or
(b to name the minor as defendant.

(Rule 6.5 deals with service on minors; Part 5 deals with
representation of minors).

Directions hearing

345 (1 Upon issuing the claim the court office shall fix a directions
hearing and endorse on the claim notice of the date time and
place of that hearing.

()] The directions hearing shall not be more than 42 days after
the issue of the claim form.

Service of claim form
346 (1) A sededcopy of the claim form together with a copy of the
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evidence filed in support shall be served on al partiesto the
claim in accordance with Part 6.
2 The court may -
@ dispense with service on any person; or
(b) order service on any person not originally served.

Action by defendant

347 (1) Upon service of the claim form each defendant
shall forthwith file at the court office a notice stating -
@ his address; and
(b)  either-
1) the whereabouts of the minor; or
(i)  that heisunaware of the whereabouts of the
minor.
()] The defendant shall forthwith serve a copy of the notice on
the claimant unless the court otherwise directs.
3 The defendant may file evidence in answer to the claim.
4 If the defendant does so he shall serve a copy of such
evidence on the claimant.

Notification of change of address

34.8 Where any party after the issue or service of the claim form-
@ changes his address; or
(b) becomes aware of any change in the whereabouts of the
minor,
that party shall forthwith file a notice of such change and serve a
copy of the notice on all other parties unless the court otherwise
directs.

When a minor ceases to be a ward of court

34.9 A minor ceasesto be award of court -
@ if the court does not continue the wardship at the directions
hearing; or
(b)  when the court so orders; or
(©) when the minor attains the age of 18.

Proceedings to be in private

34.10 All proceedings under this Part shall be heard privately in chambers
unless the court otherwise directs.
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Part 35

Removal of Proceedings from the Magistrates’ Court

Contents of this Part

Scope of this Part Rule 35.1
How an application is made Rule 35.2
Procedure where order is made Rule 35.3

Scope of this Part

35.1 ThisPart deals with applications under section 46(1) of the Family
Law (Guardianship of Minors, Domicile and Maintenance) Act, Chap
46:08 to remove an application from aMagistrates’ Court into the
High Court.

How an application is made

352 (1) Anapplication under this Part shall be made in accordance

with Part 8 (General Rules about Applications for Court
Orders).

()] The genera ruleisthat the application may be made without
notice.

3 The application shall, however, be supported by evidence.

4 The court may direct that the application be served on any
person.

Procedure where order made

353 (D The claimant shall send a copy of the order to the Clerk of
the Peace at the Magistrates’ Court from which the
proceedings are ordered to be removed.

2 On receipt of the copy order the Clerk of the Peace shall
send to the High Court -
@ certified copies of al entriesin the books of the
Magistrates’ Court relating to the proceedings; and
(b) all documentsfiled in the proceedings.
3 The court shall give notice to all parties that the application
is proceeding in the High Court.

131






Part 36

Costs - General

Contents of this Part

Scope of this part Rule 36.1
Definitions and applications Rule 36.2
Orders about costs Rule 36.3
Costs where there is appeal Rule 36.4
Entitlement to costs - general principles Rule 36.5
Successful party generaly entitled to costs Rule 36.6
Two or more parties having same interest Rule 36.7
Woasted costs orders Rule 36.8
Woasted costs orders - Procedure Rule 36.9
Duty to send copy orders to client when costs

orders made against client or attorney Rule 36.10
Order 62 of the Rules of the Supreme Court to apply Rule 36.11
Court Fees Rule 36.12
Registrar to fix costsin certain circumstances Rule 36.13
Costs in decree proceedings fixed Rule 36.14

Scope of this Part
36.1 This part contains general rules about costs and entitlement to costs.

Definitions and applications

36.2 (1) When Part 37 isin force, in this Part and in Part 37 unless the
context otherwise requires -
"costs" include attorney's charges and disbursements, fixed costs,
prescribed costs, budgeted costs or assessed costs,
"assessed costs' and "assessment™ have the meanings placed on them
by rules 37.4 to 37.7
"budgeted costs" has the meaning placed on it by rule 37.8.

(2) When Part 37 is not in force unless the context otherwise requires-
“costs” includes fees, charges, disbursements, expenses and
remuneration.

Orders about costs

36.3 The court's power to make orders about costs includes power to
make orders requiring a person to pay the costs of another person
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arising

out of or related to all or any part of any proceedings.

Costs where there is appeal

The court hearing an appeal may make orders about the costs of the
proceedings giving rise to the appeal aswell as the costs of the

36.4

appeal.

Entitlement to costs - general principles

A party to proceedings may not recover the costs of those proceedings
from any other party or person except by virtue of -

36.5

(@
(b)
(©)

an order of the court; or
aprovision of these Rules; or
an agreement between the parties.

Successful party generally entitled to costs

36.6

(1)

)

©)

(4)
©)

(6)
(7)

The court has adiscretion whether or not to make any order as

to the payment of the costs of the proceedings by one party to

another.

In exercising its discretion the court may take into account -

@ the fact that proceedings relating to a child were
brought or defended in the perceived interest of that
child; and

(b) the financial position of each party and the effect that
any order for costs may have on the partiesand in
particular on any child.

If the court decides to make an order about the costs of any

proceedings, the general rule isthat it shall order the

unsuccessful party to pay the costs of the successful party.

The court may however order a successful party to pay al or

part of the costs of an unsuccessful party.

Thisrule gives the court power in particular -

@ to order a person to pay only a specified proportion of
another person's costs; or

(b) to order a person to pay costs from or up to acertain
date only; or

(©) to order a person to pay costs relating only to a certain
distinct part of the proceedings.

The court may not make an order under paragraphs 5(b) or

5(c) unlessit is satisfied that an order under paragraph 5(a)

would not be just.

In deciding who, if anyone, should be liable to pay costs the

court shall have regard to all the circumstances.

In particular it shall have regard to -
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@ the conduct of the parties;

(b)  whether aparty has succeeded on particular issues,
even if he has not been successful in the whole of the
proceedings;

(©) whether it was reasonable for a party -

0] to pursue a particular allegation; and/or
(i)  toraiseaparticular issue;

(d) the manner in which a party has pursued
0] his case; or
(i)  aparticular alegation; or
(i)  aparticular issue.

(8 The conduct of the partiesincludes -

@ conduct before, as well as during, the proceedings,

(b)  whether either or both parties refuse unreasonably to
try an alternative dispute resolution procedure.

(When Part 37 isin force, Rule 37.6 sets out the way in which the
court shall deal with the assessment of costs of procedural hearings
other than a directions hearing.)

Two or more parties having the same interest

36.7 Where two or more parties having the same interest in relation to
proceedings are separately represented they are not to be entitled to
more than one set of costs unless the court so orders.

Wasted costs orders

36.8 D In any proceedings the court may by order

@ disallow as against the attorney's client; or

(b) direct the attorney to pay,

the whole or part of any wasted costs.

()] "Wasted costs' means any costs incurred by a party -

@ as aresult of any improper, unreasonable or negligent
act or omission on the part of any attorney or any
employee of such attorney; or

(b)  which, inthelight of any act or omission occurring
after they were incurred, the court considersiit
unreasonabl e to expect that party to pay.

Wasted costs orders - procedure

36.9 (1)  Thisrule applies where the court is considering whether to
make an order disallowing wasted costs or for ordering that
an attorney pay wasted costs to another party.
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2 The court shall give an attorney notice of the fact that it is
minded to make a wasted costs order.

(©)) The notice to the attorney shall state the grounds on which
the court is minded to make the order and state a date, time
and place at which the attorney may attend to show cause why
the order should not be made.

4 The court shall give the attorney at least 7 days’ notice of the
hearing.

5) The court shall also give notice directly to the attorney's
client -

@ of any proceedings under thisrule
(b) of any order made under it against his attorney.

(6) The notice to the attorney shall be in writing unless made at

the trial or hearing of the proceedings.

Duty to send copy orders to client when costs orders made against client or
attorney

36.10 The court office shall send to the lay party a copy of any costs order
made against him or his attorney other than at the trial or hearing of
any proceedings at which he is present.

Order 62 of the Rules of the Supreme Court to apply
36.11 When Part 37 is not in force, Order 62 of the Rules of the Supreme
Court isto apply mutatis mutandis

Court fees
36.12 (1) Thefees specified in Appendix B to these rules shall betakenin
all family proceedings

(2) The samefeesasin actions and other proceedings under the Rules
of the Supreme Court for the time being in force shall be taken
for any other act or matter not provided for in Appendix B

Registrar to fix costs of family proceedings in certain circumstances

36.13 (1) Subject to rules 36.14(1) and 36.14(3) the costs of family
proceedings shall be fixed by the Registrar by analogy to the scale
of costsfor the time being in force under the Rules of the Supreme
Court.

(2) The Court may, if it thinksfit, allow to one party attorney client
costs to be taxed.
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Costs in decree proceedings may be fixed

36.14 (1) Where the petitioner is granted a decree with costs in any
undefended decree proceedings the costs shall, if his attorney so
elects, be fixed in accordance with thisrule

(2) Where costs are fixed there shall be allowed as between party
and party such of the following items as are applicable:

(8) inrespect of instructing attorney’s charges-

(i)
(i)

(iii)

(iv)
(v)

$1500 or, in a higher rate case, $1,800.00

if the petitioner’s attorney so requests, $220.00
in respect of any ancillary application on which
a consent order for maintenance has been
made;

$75.00 in respect of any statement as to the
arrangements for the children filed under rule
9.6(1)

where an affidavit of means has been filed
under rule 12.3(2), $100.00

$35.00 in respect of any certificate asto
reconciliation filed under rule 9.1(4)(d).

(b) inrespect of counsel’s fees-

0]
(ii)
(iii)

(iv)
(v)

for settling the petition, $200.00 or, in a higher
rate case, $250.00;

for settling an affidavit of means filed under
rule 12.3(2)

for giving written advice on evidence $175.00;
with brief on hearing $1000.00; and

on conference, $125.00;

(c) inrespect of other disbursements-

(i)
(i)

the court fees paid on the petitioner’s behalf;
such sumsin respect of withesses’” allowances,
medical reports and the other disbursements as
would have been alowed if the costs had been
taxed, not exceeding, in the case of inquiry
agents’ fees the sum of $1,000.00”

(3) A petitioner’s attorney who elects to have his costs fixed under subrule
(2) shall give notice to that effect to the Registrar, stating the sums which
he claims should be allowed.
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Part 37

Costs - Quantification

Contents of this Part

Scope of this Part Rule 37.1
Basis of quantification Rule 37.2
Ways in which costs are to be quantified Rule 37.3
Assessed costs Rule 37.4
What isincluded in assessed costs Rule 37.5
Assessed costs of procedural applications Rule 37.6
Assessment of costs - general Rule 37.7
Budgeted costs Rule 37.8
Client's consent to application for budgeted costs Rule 37.9
What isincluded in budgeted costs Rule 37.10
Vaue Added Tax Rule 37.11
Appendix

Scope of this Part

37.1  Thispart deals with the way in which any costs awarded by the
court are quantified.

Basis of quantification

372 (1)

)

)

Where the court has any discretion as to the amount

of coststo be alowed to a party or an attorney, the sum
to be allowed is the amount that the court deems to be
reasonable were the work to be carried out by an
attorney of reasonable competence and which appearsto
the court to be fair both to the person paying and the
person receiving such costs.

Where the court has any discretion as to the amount of
costs to be paid to an attorney by his client, the sum
allowed is the amount that the court deemsto be
reasonable and which appearsto be fair both to the
attorney and the client concerned.

In deciding what would be reasonable the court shall take
into account al the circumstances, including -

@ any orders that have already been made;

(b) the conduct of the parties before aswell as
during the proceedings,

(©) the importance of the matter to the parties,

(d) the time reasonably spent on the case;

(e the degree of responsibility accepted by the
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attorney;
H the care, speed and economy with which the
case was prepared,
(o)) the novelty, weight and complexity of the case;
(p) in the case of costs charged by an attorney to hisclient —

0] any agreement that may have been made as to
the basis of charging;

(i)  any agreement about what grade of attorney
should carry out the work;

(iii)  whether the attorney advised the client and took
the client’s instructions before taking any
unusual step or one which was unusually
expensive having regard to the nature of the
case.

Ways in which costs are quantified.

37.3 If, having regard to rule 36.6, the court orders a party to pay all or any
part of the costs of another party, such costs by the court shall be
guantified in one of the following ways -

@ costs assessed by the court under rules 37.4 to 37.7 (" assessed
costs'); or

(b) costs in accordance with a budget approved by the court under
rule 37.8 ("budgeted costs").

Assessed costs

374 (D) The genera ruleisthat where a party is entitled to the costs of
any proceedings those costs shall be assessed in accordance
with Appendix A to this Part and paragraphs (2) and (3) of this
rule.

()] In assessing such costs where it has a discretion as to the
amount to be allowed the court shall take into account the
matters set out in rule 37.2.

(©)] In particular the court shall take into account any costs that
have been awarded in respect of procedural applications.

4 The court may however -

@ award a percentage only of such sum having taken into
account the matters set out in rule 36.6(6),(7) and (8);
(b) order a party to pay costs -
() from or to a certain date; or
(i) relating only to a certain distinct part
of the proceedings,
in which case it shall specify the percentage of the
assessed costs which isto be paid by the party liable to
pay such costs.
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What is included in assessed costs.

Assessed costs include all work that is required to prepare the
particular stage of the proceedings for hearing and in particular the
costsinvolved in instructing an expert, in considering and disclosing
any report made by him or arranging his attendance at the hearing and
for attendance and advocacy at any hearing including attendance at any
directions hearing but exclude -

37.5

(@
(b)

the making or opposing of any application except at a
directions hearing.

expert's feesfor preparing areport and attending any
conference or hearing.

Assessed costs of procedural applications

37.6

(1)

)

©)

On determining any application which isnot covered by

Appendix A, the court shall -

@ decide which party, if any, should pay the
costs of that application;

(b) assess the amount of such costs, and

(c) direct when such costs are to be paid.

In deciding what party, if any, should pay the costs of

the application the general ruleis that the unsuccessful party

shall pay the costs of the successful party.

The court shall however take account of all the

circumstances including the factors set out in rule

36.6(7) but where the application is -

@ one that could reasonably have been made at
adirections hearing; or

(b an application to extend the time specified for
the doing of any act under these Rules or an
order or direction of the court; or

(©) an application to amend any petition, answer or cross-
petition; or

(d) an application for relief under rule 15.6

the court shall order the applicant to pay the costs of the

respondent unless there are special circumstances.

Assessment of costs - general

37.7

D

)
©)

Thisrule applies where costs fall to be assessed in relation to
any proceedings or any stage of the proceedings, other than a
procedural application, which is not covered by Appendix A.
The assessment shall be carried out by the judge or master
hearing the proceedings.

If, however, the assessment does not fall to be carried out at the
hearing of any proceedings then the person entitled to the costs
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(4)

©)

Budgeted costs

37.8

(1)
)
©)
(4)

shall apply to a master for directions as to how the assessment

isto be carried out.

The application under paragraph (3) shall be accompanied by a

bill or other document showing the sum in which the court is

being asked to assess the costs and how such sum was

calculated.

On hearing any such application the master shall either -

@ assess the costsif there is sufficient material available
for him to do so; or

(b) fix a date time and place for the assessment to take
place.

A party may however apply to the court to set a costs budget
for the proceedings.

An application for such a costs budget shall be made at or
before the first directions hearing.

The application may be made by either or both parties but an
order setting a costs budget may not be made by consent.

An application for a costs budget shall be accompanied by -
@ A written consent from the client in accordance with

rule 37.9;

(b) a statement of the amount that the party seeking the
order wishes to be set as the costs budget;
(c) a statement showing how such budget has been
calculated and setting out in particular -
(i)  thehourly rate charged by the attorney (or other
basis of charging);

(i)  abreakdown of the costs incurred to date;

(iii)  thefeesfor advocacy, advising or settling any
document that are anticipated to be paid to any
attorney other than the attorney on record;

(iv)  thedisbursements other than expert witness
fees
that are included in the budget;

(v) the anticipated amount of any expert fees and
whether or not such fees areincluded in the
budget;

(vi) astatement of the number of hours of
preparation time (including attendances upon the
party, any witnesses and on any other parties to
the proceedings) that the attorney for the party
making the application anticipates will be
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©)

required to bring the proceedings to a hearing;
and

(vii)  what procedural steps or applications are or are
not included in the budget.

A party may apply to vary the terms of an order made under
thisrule at any time prior to the commencement of the trial but
no order may be made increasing the amount of the budgeted
costs unless the court is satisfied that there has been a change of
circumstances which became known after the order was made.

Client's consent to application for a costs budget
The court may not make an order for budgeted costs unless -

37.9 1)

)
©)

(@

(b)

(©)

(d)

the lay party seeking the order is present, unless for

exceptional reasons thisisimpracticable, when the

application is made; and

the court has satisfied itself that each party fully

understands the consequences of the order that is being

sought asto -

) the lay party'sliability for costs to his own
attorney whether he obtains an order for costs
against any other party or not;

(i) hisliability to pay costsin the budgeted sum to
the other party if that party obtains an order for
costs against him;

(iti)  what hisliability might be under paragraphs (i)
and (ii) if rule 37.4 applied;

there has been filed a document recording the express

consent of the lay party to the application and to any

order made as a consequence of the application.

such consent shall be in a separate document

which -

) issigned by the lay party;

(i)  dealsonly with the question of budgeted costs;

(i)  statesthe attorney's estimate of what the

assessed costs appropriate to the proceedings would be;

(iv)  givesan estimate of the total costs of the
proceedings as between attorney and client, and

(v)  setsout the basis of that estimate including the
amount of any hourly charge.

The written consent of the client shall not be disclosed to the
other party.

Thisrule also appliesto any other lay party who consentsto or
does not oppose an order for a costs budget.
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What is included in a costs budget.

37.10 Unless the costs budget approved by the court specifies otherwise rule
37.6 appliesto budgeted costs asit does to fixed costs.

Value Added Tax

37.11 A party may add the appropriate amount of value added tax to the

amount of any prescribed, assessed or budgeted costs awarded to him.
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Appendix

Assessed Costs

Undefended divorce: taking instructions, drawing

petition, having petition approved, sworn, issued and served
considering acknowledgment of service and proving service.
$1500

Statement of arrangements for children and/or application

for children order including taking all necessary instructions

and filing (to be allowed once only) $1500
Application for financial order, including taking all necessary
instructions and filing.

$1500

Attending directions hearing. $1500

Preparing for defended hearing of divorce, children application
or financial application; assessed between $4,000 & $10,000

Attending defended hearing of divorce, children application
or financial application; assessed between $2,500 & $8,000
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Part 38

Enforcement

Contents of this Part

Scope of this Part Rule 38.1
Affidavit verifying the amount due under an order Rule 38.2
Enforcement Rule 38.3

Scope of this Part
38.1 Thispart dealswith the enforcement of orders for financial relief.

Affidavit verifying the amount due under an order

38.2 Before any step istaken to enforce a sum alleged to be due under an
order for financial relief except where an application for an
attachment of earnings order is made at the hearing when the financial
order was made the applicant shall file an affidavit showing how the
sum claimed to be due is cal cul ated.

Enforcement

38.3 Any sum shown to be due under an affidavit filed under rule 38.2
may be enforced in the same way as any judgment or order for a
sum of money under the Rules of the Supreme Court 1975 or under
the Debtors Act, Chap. 8:07.
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Appendix A

Matters to be included in a petition

Petitions for divorce, judicial separation and nullity.

@ the names of the parties to the marriage;

(b) the date and place of the marriage;

(©) the last addressin Trinidad and Tobago at which the petitioner and
respondent have lived together as husband and wife;

(d)  whereitisalleged that the court has jurisdiction based on domicile -
1) the country in which the petitioner is domiciled;

(i) if that country is not Trinidad and Tobago the country in
which the respondent is domiciled;

(e whereit is aleged that the court has jurisdiction based on habitual
residence -

0] the country in which the petitioner has been habitually
resident throughout the period of one year ending with the
date of the presentation of the petition;

(i) if the petitioner has not been habitually resident in Trinidad
and Tobago, the country in which the respondent has been
habitually resident during that period,

with details in either case, including the addresses of the places of

residence and the length of residence at each place;

H the occupation and residence of the petitioner and the respondent;

(9 whether there are any living children of the family and, if so, how
many and stating -

1) the full names, including surname, of each such child;

(i)  thedate of birth of each such child; or, if it be the case
the fact that achild is over eighteen; and

(iii)  whether any such child who is over sixteen is receiving
instruction at an educational establishment or undergoing
training for atrade, profession or vocation.

(h)  whether, to the knowledge of the petitioner if a husband, any other
child now living has been born to the wife during the marriage and,
if so, the full names, including surname, of the child and his date of
birth, or, if it be the case, that he is over eighteen years,

1) if it be the case, that there is a dispute whether any living childisa
child of the family;

) whether there are or have been any other proceedingsin any court in
Trinidad and Tobago or elsewhere with reference to the marriage or
to any child of the family or between the petitioner and the
respondent with reference to any property of either or both of them,
and, if so -
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1) the nature of the proceedings; and

(i)  thedate and effect of any decree or order; and

(iii)  inthe case of proceedings with reference to the marriage,
whether there has been any resumption of cohabitation since
the making of the decree or order;

(k)  whether there are any proceedings continuing in any country outside
Trinidad and Tobago which relate to the marriage or are capable of
affecting its validity or subsistence and, if so -

1) particulars of the proceedings, including the court in or the
tribunal or authority before which they were begun; and

(i)  thedate when they were begun; and

(iii)  the names of the parties; and

(iv)  thedate or expected date of any trial of the proceedings,; and

(V) such other facts as may be relevant to the question whether
the proceedings on the petition should be stayed under the
Schedule to the principal act, and such proceedings shall
include any which are not instituted in a court of law in that
country, if they are ingtituted before atribunal or other
authority having power under that law having effect there to
determine questions of status, and shall be treated as
continuing if they have been begun and have not been finally
disposed of;

M whether any, and if so, what agreement or arrangement has been
made or is proposed to be made between the parties for the support
of the respondent or, as the case may be, the petitioner or any child
of the family;

(m) abrief statement of the facts relied on, but not the evidence by which
they areto be proved;

(n)  Where the petitioner intends to adduce evidence that a person was
found to have committed adultery in matrimonial proceedings or
was adjudged to be the father of a child in proceedings before a court
in Trinidad and Tobago, he shall include in the petition a statement of
his intention with particulars of -

i) the finding or adjudication and the date thereof;

(i)  the court which made the finding or adjudication and the
proceedings in which it was made; and

(iii)  theissuein the proceedings to which the finding or
adjudication is relevant.

Petition for divorce (only)
That the marriage has broken down irretrievably .
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Petition for divorce or judicial separation

The fact alleged by the petitioner for the purposes of section 4(1) of the
principal Act and particulars thereof.

Petition for nullity

A petition for nullity under section 13(2)(e) or (f) of the principal Act shall
state whether the petitioner was as the time of the marriage ignorant of the
facts alleged.

Petition for a decree of presumption of death and dissolution of
marriage.

@ the last addressin Trinidad and Tobago at which the parties to the
marriage lived together as husband and wife;

(b) the circumstances in which the parties ceased to cohabit;

(c) the date when and the place where the respondent was last seen or
heard of; and

(d) the steps which have been taken to trace the respondent.
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APPENDIX B

Court Fees
1. On filing an application under Part 34 $35.00
2. On filing a petition (including sealing and copying) $50.00
3 On filing an answer or reply (including sealing and

copying) $35.00
4. On filing a supplemental petition or amended

Petition (including sealing and copying) $10.00
5. On filing an application $10.00
6. On filing an affidavit $10.00
7. On filing a certificate, request in writing or any

other document $5.00
8. Copy of amedical report filed under Part 18.5(5)

per page or part thereof $1.25
9. Copy of areport filed under Part 11 $1.25
10 Sealed or office or photographic copy of a decree

or order under (Part 30.8) $10.00
11 On search in the index of decrees absolute kept

Under Part 30.15(2) $5.00
12.  Copy of decree absolute (Part30.15(3) $10.00
13.  Any certificate under the hand of a Judge, Master

or Registrar $10.00
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