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OPINION:  

 [*135]  DECISION AND ORDER 

Before this Court is the motion of the plaintiff Hong 
Kong and Shanghai Banking Corp., Ltd. ("HSBC") for 
summary judgment pursuant to Fed.R.Civ.P. 56. HSBC 
has filed a complaint seeking damages, alleging that 
the defendant HFH USA Corp. ("HFH") converted 
property in which HSBC had a perfected first lien 
security interest. 

This Court has jurisdiction based on diversity of 
citizenship under 28 U.S.C. §  1332. HSBC is a foreign 
banking corporation with its principal place of business 
in Hong Kong. HFH is a corporation organized and 
existing under the laws of North Carolina. The matter in 
controversy exceeds $ 50,000. 

HSBC alleges that it loaned funds to Eli Industries 
(USA), Inc. ("Eli"), secured by a perfected first lien 
security interest in Eli's present and future inventory. 
Hugo Finkenrath [**2]  OHG ("Finkenrath") sold goods 
to     

Eli that were included as inventory under HSBC's 
security agreement with Eli. Plaintiff never received 
notice of any security interest in these goods claimed by 
Finkenrath or HFH. On behalf of Finkenrath, HFH took 
possession of the goods and returned them to 
Finkenrath in Germany. HSBC notified HFH of its prior 
perfected security interest in the inventory and 
demanded either return of the goods or payment of their 
value to HSBC. The inventory was never returned to 
HSBC, nor was any payment made. Therefore, HSBC 
claims that HFH converted these goods, in which HSBC 
had a superior interest. 

As defenses, HFH asserts that it was acting as an 
agent for Finkenrath. HFH alleges that Finkenrath had 
rights in the goods that were superior to those of HSBC, 
under a title retention agreement between Finkenrath 
and Eli that was included in the sales contract and that 
is governed by German law. In the alternative, HFH 
maintains that if New York's U.C.C. applies, Finkenrath 
repurchased the goods from Eli as a buyer in the 
ordinary course of business, and therefore took them 
free of any prior existing security agreements. Also in 
the alternative, HFH claims that even [**3]  if the U.C.C. 
applies, HSBC's security interest did not attach to the 
goods, and that at all times Finkenrath had rights in the 
goods that were superior to those of HSBC. 

HSBC has submitted the following papers in 
support of its motion for summary judgment: a Notice of 
Motion for Summary Judgment ("Plaintiff's Motion") with 
exhibits, including an Affidavit of John LeClair ("LeClair 
Sept. 7 Aff.") sworn to 9/7/90, a Memorandum of Law in 
Support of Plaintiff's Motion for Summary Judgment 
("Plaintiff's Memo"), a Reply Memorandum ("Plaintiff's 
Reply"), an Affidavit of John LeClair with exhibits 
("LeClair Nov. 13 Aff.") sworn to 11/13/90, a 
Supplemental Memorandum of Law in Support of 
Plaintiff's Motion for Summary Judgment ("Plaintiff's 
Supp. Memo"), and an Affidavit of John LeClair with 
exhibits ("LeClair Mar. 29 Aff.") sworn to 3/29/91. 

Defendant has submitted the following papers in 
opposition to the motion, Defendant HFH's Brief in 
Opposition to Plaintiff's Motion for Summary Judgment 
("Defendant's  [*136]  Brief"), an Affidavit of J. Dickson 
Phillips, III ("Dickson Aff.") dated 10/31/90, Defendant's 
Response to Plaintiff's Statement of Undisputed Facts 
("Defendant's Response to Plaintiff's [**4]  Facts"), an 
Affidavit of Manfred Pollmann with exhibits ("Pollmann 
Aff.") sworn to 10/16/90, Defendant HFH USA 
Corporation's Response to Plaintiff's Reply 
("Defendant's Response to Reply"), and Defendant 
HFH USA Corporation's Supplemental Memorandum in 
Opposition to Plaintiff's Motion for Summary Judgment 
with exhibits ("Defendant's Supp. Memo"). 



This Court has also heard and considered oral 
argument of the parties. 

For the reasons stated below, this Court grants 
summary judgment for HSBC with regard to HFH's 
liability for conversion, and denies summary judgment 
with regard to damages. 

FACTS 

In early 1987, Mr. Siegfried Finkenrath, principal 
shareholder of Finkenrath, was approached by 
representatives of Eli GmbH, Bendestorf ("Eli 
Germany"), the parent company of Eli, to discuss the 
purchase of goods on behalf of Eli (Pollmann Aff., P 2). 

On April 6 and 7, 1987, Werner Schlautmann and 
Paul Chandra, president and vice president of Eli, 
attended the Hannover trade show in the Federal 
Republic of Germany. There, they entered into an oral 
agreement with Manfred Pollmann, export manager of 
Finkenrath, wherein Finkenrath agreed to sell goods 
consisting of "split pillow block [**5]  housings" and 
"maintenance free housings" to Eli, for the price of $ 
342,744.60 (Pollmann Aff., P 3). 

As a condition of the sale, Eli and Finkenrath 
agreed that German law would govern the parties' 
rights and obligations (Pollmann Aff., P 3). 

Following the oral sales agreement, Finkenrath 
shipped the "split pillow block housings" on July 25, 
1987 ("first shipment") to the foreign trade zone ("FTZ") 
in Buffalo, New York. The exact date of arrival of these 
goods has not been specified. Under the sales 
agreement, Eli was to pay the customs duty on the 
goods. However, Eli never made the required payment; 
thus goods in the first shipment remained in the 
warehouse of the FTZ (Pollmann Aff., P 6). 

In November 1987, Eli sought a line of credit from 
HSBC. On November 30, 1987, Eli signed a security 
agreement with HSBC, in which it granted the bank a 
security interest in, among other things:   

. . . all of the personal property and fixtures of the 
Debtor wherever located and whether now owned or in 
existence or hereafter acquired or arising, of every kind 
and description, tangible or intangible, including without 
limitation, all inventory, equipment, farm products, 
documents, instruments,  [**6]  chattel paper, accounts, 
contract rights and general intangibles, such terms 
having the meanings ascribed by the Uniform 
Commercial Code. 

This agreement was signed by Werner 
Schlautmann, president of Eli, and stated that "New 
York law shall govern this agreement and its 
construction." A U.C.C.-1 financing statement was filed 
with the Erie County Clerk on December 21, 1987 
(Plaintiff's Supp. Memo, p. 3). On December 5, 1987 
HFH, as agent of Finkenrath, sent the second shipment 
of goods consisting of "maintenance free housings" to 
Eli ("second shipment"). The goods were again shipped 
to the FTZ, but this time HFH pre-paid the customs 
duty, and the goods were delivered to Eli at its place of 
business in Buffalo, New York (Pollmann Aff., PP 7 and 
8). The exact date of arrival of these goods has not 
been specified. Finkenrath billed Eli $ 160,970.88 for 
the second shipment (Pollmann Aff., P 7). 

On February 3, 1988, Eli executed a second 
security agreement for an additional line of credit with 

HSBC This agreement was identical to the first 
agreement. There is no indication that the second 
security agreement was accompanied by the filing of a 
second U.C.C.-1 financing statement. 

On  [**7]  February 8, 1988, HSBC issued an 
irrevocable letter of credit in favor of Eli in  [*137]  the 
amount of $ 122,088.05 ("first letter of credit"). The 
application for this letter of credit, dated January 29, 
1988, specifies that the goods to be purchased are 
known as "American standard sprockets." (LeClair Nov. 
13 Aff., exh. A). 

A third shipment of goods, consisting of 
"maintenance free housings" ("third shipment"), were 
sent by HFH, as agent of Finkenrath, to Eli on February 
10, 1988, under the same terms and conditions as the 
second shipment. That is, HFH pre-paid the customs 
duty and delivery was to Eli's place of business 
(Pollmann Aff., P 11). The exact date of arrival of these 
goods has not been specified, but the parties do not 
dispute that goods in the second and third shipments 
were received by Eli. Finkenrath billed Eli $ 78,803.52 
for the third shipment (Pollmann Aff., P 9). 

Shortly after the third shipment left Germany, 
Finkenrath and HFH learned of Eli's financial problems 
and of its inability to pay the Bill of Exchange for the first 
shipment. To avoid having the Bill of Exchange 
dishonored, Finkenrath paid the Bill of Exchange and 
sent new drafts to Eli (Pollmann Aff., P 11).  [**8]  

On or about March 21, 1988, payment of $ 
122,008.05 was made by HSBC to Aantek 
Aandrijvingen Bv, P.O. Box 163, 7240 Ad Lochem, 
Holland, as beneficiary of the first letter of credit 
(LeClair Mar. 29 Aff., exh. C). 

After the third shipment was sent, Finkenrath and 
HFH became aware of HSBC's security interest in Eli's 
inventory. Each claimed to have obtained a purchase 
money security agreement in the goods that had been 
shipped. Finkenrath and HFH entered into security 
agreements with Eli and filed financing statements on 
April 18, 1988 with the Erie County Clerk's Office 
(Pollmann Aff., exh. C). Neither Finkenrath nor HFH 
notified HSBC of their security interests or filings. 

HSBC issued the second letter of credit to Eli on 
May 5, 1988 in the amount of $ 169,251.84. Payments 
pursuant to this letter of credit were made in two drafts, 
one on July 11, 1988 in the amount of $ 120,309.51, 
and the other on August 1, 1988 in the amount of $ 
17,731.11, n1 to Forged and Machined Products Ltd., 
Suite 1616, Asian House, 1 Hennessy Road, Hong 
Kong, the beneficiary of the second letter of credit 
(LeClair Mar. 29 Aff., exh. C).    

n1 There appears to be a typographical 
error regarding the date in Plaintiff's Answers to 
Defendant's Second Set of Interrogatories, 
wherein it states that "HSBC accepted the 
beneficiary's first sight draft on the second letter 
of credit on July 11, 1985."   

 [**9]  

In June 1988, Finkenrath and Eli reached an oral 
agreement that Eli would return the unsold portion of 
the goods from the second and third shipments to 
Finkenrath via HFH in Charlotte, North Carolina, and 



that Finkenrath would reclaim the First Shipment from 
the FTZ (Pollmann Aff., P 13). 

On August 26, 1988, Eli shipped the goods that 
remained in its possession to HFH in Charlotte, N.C. for 
return to Finkenrath. On August 30, 1988, Finkenrath 
paid the storage charges in the FTZ, arranged shipment 
to Germany, and thereby reclaimed the goods in the 
first shipment. Also on August 30, 1988, representatives 
of Eli and HFH, acting as Finkenrath's agent, executed 
a written agreement that purported to memorialize the 
original oral agreement ("return agreement") made 
between Finkenrath and Eli in June 1988 (Pollmann 
Aff., P 16). 

Under the return agreement, Finkenrath would 
retain title to the goods until it was paid in full. Eli would 
transfer all its remaining goods from the second and 
third shipments to HFH for return to Finkenrath. The 
parties' security interests in the goods were to end upon 
the return of the goods to Finkenrath. However, if any 
subsequent judicial decree required HFH [**10]  to 
return the goods to Eli, the cancellation of the security 
interests would become null and void (Pollmann Aff., 
exh. E) The parties do not dispute that the goods in 
question consisted of inventory to Eli and were 
therefore contemplated by HSBC's security 
agreements.  

[*138]  Eli began to liquidate its assets in 1988. 
Defendant claims that this liquidation was undertaken 
by HSBC (Defendant's Supp. Memo, p. 11), but HSBC 
denies this. (LeClair Mar. 29 Aff., P 6; Plaintiff's Supp. 
Memo, p. 14). HSBC received approximately $ 80,000 
as proceeds from the sales of Eli's assets. At least 
some portion of these funds were applied to Eli's debt 
for outstanding interest on the principal balance from 
the letters of credit (LeClair Mar. 29 Aff., exh. C). 

DISCUSSION 

Federal Rule of Civil Procedure 56(c) provides in 
pertinent part that summary judgment is warranted 
where "there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a 
matter of law." Under the Rule, the moving party has 
the burden of showing that a genuine issue as to any 
material fact is absent.  Adickes v. S.H. Kress and Co., 
398 U.S. 144, 156, 90 S. Ct. 1598, 1608, 26 L. Ed. 2d 
142 (1970). [**11]  However, the evidence and the 
inferences drawn from the evidence must be "viewed in 
the light most favorable to the party opposing the 
motion." 388 U.S. at 158-59, 90 S. Ct. at 1609. 

When a movant makes a showing of the essential 
elements of its case, sufficient to demonstrate that a 
factfinder could find in its favor, then its opponent must 
counter with evidence sufficient to demonstrate that "a 
reasonable jury could return a verdict" in its favor to 
defeat the motion.  Anderson v. Liberty Lobby, Inc., 477 
U.S. 242, 248, 106 S. Ct. 2505, 2510, 91 L. Ed. 2d 202 
(1986), see also Celotex Corp. v. Catrett, 477 U.S. 317, 
322, 106 S. Ct. 2548, 2552, 91 L. Ed. 2d 265 (1986). 
However, a summary judgment motion will not be 
defeated merely on the basis of a "metaphysical doubt" 
about the facts, Matsushita Elec. Indus. Co. v. Zenith 
Radio Corp., 475 U.S. 574, 586, 106 S. Ct. 1348, 1356, 
89 L. Ed. 2d 538 (1986), "or on the basis of conjecture 
or surmise." Bryant v. Maffucci, 923 F.2d 979, 982, (2d 
Cir. 1991).  [**12]  

This Court has specifically noted that "courts 
should not be reluctant to grant summary judgment in 
appropriate cases since 'one of the principal purposes 
of the summary judgment rule is to isolate and dispose 
of factually unsupported claims.'" Maier-Schule GMC, 
Inc. v. General Motors Corp., 780 F. Supp. 984, 987 
(W.D.N.Y. 1991), quoting Celotex Corp. v. Catrett, 477 
U.S. at 323-24, 106 S. Ct. at 2553. 

Under the criteria articulated above, a district court 
"judge's function is not himself to weigh the evidence 
and determine the truth of the matter but to determine 
whether there is a genuine issue for trial." Anderson, 
477 U.S. at 249. .  106 S. Ct. at 2511. 477 U.S. at 249. 
106 S. Ct. at 2511. 

The material facts of this controversy are not in 
dispute. The principal issues that remain are: (1) 
whether Eli acquired an interest in any of the goods 
sufficient for HSBC's security interest to attach; and (2) 
whether New York's U.C.C. governs the existing 
security interests or whether German law controls, 
validating the [**13]  title retention agreement. If the 
U.C.C. controls, the next issue becomes whether HSBC 
or Finkenrath/HFH had priority of interest. 

HSBC argues that the written security agreement 
between HSBC and Eli was sufficient to create a 
security interest in all the goods shipped by Finkenrath 
to Eli, according to U.C.C. §  9-203. HSBC argues that 
the agreement was properly executed, that HSBC gave 
value to Eli when it issued the two letters of credit, and 
that Eli obtained rights in all three shipments of goods 
upon delivery to the destination provided in the sales 
agreement. With respect to the first shipment, HSBC 
argues that mere delivery to the FTZ as per the sales 
agreement was sufficient to give Eli rights in those 
goods (Plaintiff's Supp. Memo, p. 6). 

HSBC further argues that security interests in the 
goods purchased by Eli should be governed by the 
U.C.C., despite the reference to German law in the title 
retention agreement between Finkenrath and Eli. HSBC 
claims that under U.C.C. §  2-401(1) such an 
agreement creates only a security interest that must be 
properly perfected (Plaintiff's Memo, p. 5). 

HSBC also claims that neither HFH nor Finkenrath 
properly perfected a purchase  [*139]  money [**14]  
security interest in the goods shipped to Eli. Therefore, 
HSBC's security interest had priority. In support of this 
claim, HSBC points to defendant's failure to comply with 
the notice requirement of U.C.C. § §  9-312(b) and 9-
114(1)(b) (Plaintiff's Memo, p. 6). 

HSBC claims there are no disputed issues of fact 
precluding summary judgment. It claims that HFH has 
no standing to request additional discovery regarding 
the commercial reasonableness of the liquidation of 
Eli's collateral. HSBC asserts that Eli's debt to HSBC 
under the first letter of credit is valid, and that any non-
conformities in the documentation were waived by Eli. 
Further, Eli acknowledged the debt by liquidating its 
assets to pay the interest and expenses due under the 
letters of credit. HSBC contends that, in spite of the 
liquidation, none of Eli's payments have been applied to 
the principal amounts due under the letters of credit 
(Plaintiff's Supp. Memo, p. 18). 

HFH responds that the motion is premature. HFH 
argues that it needs additional discovery regarding the 
validity of Eli's debt to HSBC. HFH suggests that there 



may be a question regarding the commercial 
reasonableness of the liquidation of Eli's assets,  [**15]  
according to U.C.C. §  9-507, and of HSBC's good faith 
in its dealings with Eli during the liquidation. 

HFH argues that the parties' rights in the goods are 
governed by German law and that, under such law, the 
title retention agreement between Eli and Finkenrath 
gave Finkenrath rights in the goods that are superior to 
those of HSBC. HFH relies on U.C.C. §  1-105 for the 
proposition that the parties are generally free to agree 
on the law that will apply to their sales contract. HFH 
contends that the parties elected to have German law 
control and that, under German law, Finkenrath 
retained title to the goods until it received payment in 
full. 

With respect to the first shipment alone, HFH 
argues that because the goods remained in the FTZ, Eli 
did not obtain sufficient rights in the goods to permit 
HSBC's security interest to attach. In the alternative, 
HFH argues that even if HSBC's security interest did 
attach, Finkenrath's security interest in those goods 
was automatically perfected, did not require a filing and 
remained perfected because Eli never took lawful 
possession, according to U.C.C. §  9-113 (Defendant's 
Brief, p. 8; Defendant's Supp. Memo, p. 17). HFH 
further argues that under [**16]  New York State law, 
goods delivered to an FTZ are not subject to New York 
law until the customs duty is paid and they are imported 
into the state (Defendant's Supp. Memo, pp. 18-19). 

Finally, HFH argues that summary judgment is 
inappropriate because issues of liability are too 
intimately connected to issues of damages (Defendant's 
Supp. Memo, pp. 19-20). 

Both parties in this case claim to have perfected 
security interests in the goods that Eli purchased from 
Finkenrath. The shipments differ in that the first 
shipment never left the FTZ, while the second and third 
shipments were delivered directly to Eli's place of 
business. Therefore, these shipments will be discussed 
separately. 

GOODS IN THE FIRST SHIPMENT 

To prevail on a conversion claim, the plaintiff must 
show that he had superior rights in the property at the 
time of the alleged conversion by another.  Kaufman v. 
Simons Motor Sales Co., 261 N.Y. 146, 184 N.E. 739 
(1933). Therefore, to determine whether HFH converted 
goods in which HSBC had a superior interest, it is first 
necessary to identify the nature of the interests 
involved. To do this, however, this Court must first 
[**17]  determine what law should be applied to identify 
the nature of the interests. 

Under normal circumstances, contracting parties 
are free to stipulate what state's or nation's law will 
govern their contractual rights and duties, provided that 
the state or nation has a reasonable relationship with 
the transaction, and the law chosen does not violate a 
fundamental public policy of the forum state.  
Siegelman v. Cunard White Star, Ltd., 221 F.2d 189 (2d 
Cir. 1955); Culbert v. Rols Capital Co., 585 N.Y.S.2d 67 
(2d  [*140]  Dep't 1992) 585 N.Y.S.2d 67 (2d Dep't 
1992). Nonetheless, the parties' stipulation will not be 
regarded where it would operate to the detriment of 
strangers to the agreement, such as creditors or 
lienholders.  Broadcasting Rights International Corp. v. 
Societe du Tour de France, 675 F. Supp. 1439, 1448 

(S.D.N.Y. 1987); Carlson v. Tandy Computer Leasing, 
803 F.2d 391 (8th Cir. 1986). Where the rights of third 
parties are implicated, the court should be governed by 
the ordinary rule that the federal district courts apply the 
choice of law rules of the state in which they sit.  Klaxon 
Co. v. Stentor Electric Mfg. Co., 313 U.S. 487, 61 S. Ct. 
1020, 85 L. Ed. 1477 (1941). [**18]  The district court 
must apply the law it believes the state's highest court 
would apply. 

In this case, the agreement between Finkenrath 
and Eli provided that German law was to govern the 
interests and relationships created under the 
agreement. Under German law, the title retention 
provision in the agreement would be operative, and 
Finkenrath would have title to the goods, instead of a 
mere security interest. If this dispute involved only Eli 
and Finkenrath (or its agent HFH), this Court would 
respect the parties' stipulation of German law in the 
agreement. Nevertheless, because the stipulation 
would work to the detriment of HSBC--a third party and 
a stranger to the agreement--this Court must disregard 
the stipulation and look to the forum state's choice of 
law rules to determine the interests of the parties. 

The New York courts recognize that parties to a 
contract may agree that their contract will be governed 
by the laws of a chosen jurisdiction. Section 1-105 of 
New York's U.C.C. embodies this principle, subject to 
certain statutory exceptions. Section 1-105 provides:   

(2) Where one of the following provisions of this Act 
specifies the applicable law, that provision governs  
[**19]  and a contrary agreement is effective only to the 
extent permitted by the law (including the conflict of 
laws rules) so specified: 

. . . Policy and scope of the Articles on Secured 
Transactions.   

Sections 9-102 and 9-103.   

Thus when the dispute falls within the scope of §  9-
102, the parties' freedom to stipulate the applicable law 
is limited. This point is reinforced by the Official 
Commentary to §  1-105, which states:   

5. Subsection (2) spells out essential limitations on the 
parties' right to choose the applicable law. Especially in 
Article 9 parties taking a security interest or asked to 
extend credit which may be subject to a security interest 
must have sure ways to find out whether and where to 
file and where to look for possible existing filings. n2   

n2 See also Carlson v. Tandy Computer 
Leasing, 803 F.2d 391, 394 (8th Cir. 1986) 
("The policy behind section 1-105(2). . . is to 
prohibit choice of law agreements when the 
rights of third parties are at stake.").   

The present [**20]  dispute does indeed fall within 
the scope of Article 9 of the U.C.C. Section 9-102 
describes the scope of Article 9 as follows: 

(1) . . . this Article applies   

(a) to any transaction (regardless of its form) which is 
intended to create a security interest in personal 
property or fixtures including goods. . .   



(2) This Article applies to security interests created by . 
. . title retention contract. . . .   

Therefore, regardless of the parties' stipulation of 
German law, this Court must look to Article 9 of the 
U.C.C. to identify and prioritize the interests held by 
HSBC and HFH. n3   

n3 New York law is also applicable to the 
present facts under "interest analysis," the New 
York approach to choice of law problems. See 
Intercontinental Planning, Ltd. v. Daystrom, Inc., 
24 N.Y.2d 372, 300 N.Y.S.2d 817, 248 N.E.2d 
576 (1969), and Conlon v. Wanamaker, 583 F. 
Supp. 212 (E.D.N.Y. 1984). Under the principles 
of interest analysis, New York law would apply 
due to the importance of the contacts that the 
transactions had with the state. For instance, 
the goods were located in New York, with the 
exception of the first shipment, which was 
intended ultimately to reach New York. Further, 
all of the relevant U.C.C.-1 financing statements 
were filed in New York State. Finally, the 
application of New York law would further the 
goals of Article 9 of New York's U.C.C.: 
predictability of transactions and the provision of 
notice to prospective creditors.   

 [**21]   

[*141]  In this case, HFH fails to recognize that §  
9-102, as well as §  9-103, is an exception under §  1-
105(2). Section 1-105(2) brings security interests 
formed through title retention contracts within the scope 
of Article 9. This operation of the statute has been 
noted in Carlson v. Tandy Computer Leasing, 803 F.2d 
391 (8th Cir. 1986), which applied §  9-102 under 
circumstances similar to those in the present case. In 
Carson, the parties executed a "lease" of computer 
equipment, and provided that their agreement was to be 
governed by Texas law, although the equipment was at 
all relevant times in Missouri. Under Missouri's U.C.C. §  
9-102, certain lease agreements are construed as 
security interests. The court looked to U.C.C. §  1-105, 
and determined that the parties were not entitled to 
choose the applicable law where their dispute fell within 
the scope of §  9-102. The court determined that the 
dispute fell within §  9-102, and looked to §  1-201(37) 
to determine the effect of the lease agreement. This 
Court believes such an analysis to be logically sound, 
and applicable to the present facts. Consequently, 
when this Court looks to New York's U.C.C. §  1-
201(37),  [**22]  it determines that the "retention or 
reservation of title by a seller of goods notwithstanding 
shipment or delivery to the buyer (Section 2-401) is 
limited in effect to a reservation of a 'security interest.'" 

If German law were applied under the present 
circumstances, it would violate a fundamental purpose 
of New York's U.C.C. Article 9: "to create commercial 
certainty and predictability by allowing third party 
creditors to rely on the specific perfection and priority 
rules that govern collateral within the scope of Article 
9." Id. at 394. Id. at 394. 

Finally, HFH's argument that New York's U.C.C. 
cannot be applied to goods stored in an FTZ is 
unavailing. HFH cites During v. Valente, 267 A.D. 383, 
46 N.Y.S.2d 385 (1st Dep't 1944), holding that New 
York's Alcoholic Beverage Control Law cannot be 

applied to goods in an FTZ because the goods are still 
in international commerce. This Court will not extend 
the principle of During to the present facts. Here, there 
is no state agency or department seeking to regulate or 
tax goods in an FTZ. Rather, this Court is looking to the 
U.C.C. merely to determine the parties' interests [**23]  
in goods that have been delivered to the FTZ with the 
intention that they be imported into New York State. 

Having concluded that the New York U.C.C. will be 
applied, it is now necessary to determine whether Eli 
possessed sufficient rights in the goods contained in the 
first shipment for HSBC's security interest to attach. 

ELI'S RIGHTS IN THE COLLATERAL 

Under U.C.C. §  9-203(1), a security interest 
attaches when:   

(a) the collateral is in the possession of the secured 
party pursuant to agreement, or the debtor has signed a 
security agreement which contains a description of the 
collateral . . .; and 
(b) value has been given; and 
(c) the debtor has rights in the collateral.   

In the present case, HFH argues that HSBC did not 
acquire a security interest in the goods contained in the 
first shipment because Eli never acquired rights in the 
goods. HFH maintains that because Eli never paid the 
customs duty on the goods or took physical possession 
of them, no rights were acquired. This argument of HFH 
is unpersuasive. This Court finds that Eli did possess 
sufficient rights in the goods for HSBC to acquire a 
security interest in them pursuant to its security 
agreement. 

Although [**24]  the U.C.C. does not define the 
term "rights in the collateral", other courts have found 
assistance in U.C.C. §  2-401, which deals with the 
passage of title to goods. Section 2-401 provides:   

(1) . . . Any retention or reservation by the seller of the 
title (property) in goods shipped or delivered to the 
buyer is limited in effect to a reservation of a security 
interest. . . . 
(2) Unless otherwise explicitly agreed title passes to the 
buyer at the time and  [*142]  place at which the seller 
completes his performance with reference to the 
physical delivery of the goods, despite any reservation 
of a security interest and even though a document of 
title is to be delivered at a different time or place; and in 
particular and despite any reservation of a security 
interest in the bill of lading.   

Two things in this section are worthy of note. First, title 
retention contracts are construed as creating only 
security interests under the U.C.C. As indicated above, 
§  9-102 brings such interests within the scope of Article 
9, according to New York's choice of law rules 
embodied in U.C.C. §  1-105. See Carlson v. Tandy 
Computer Leasing, 803 F.2d 391 (8th Cir. 1986) 
(construing [**25]  parallel provisions of Missouri's 
U.C.C.). Second, title to goods passes when the seller 
fulfills his obligation to deliver the goods to the place 
identified in the contract. Although title is not the precise 
equivalent of "rights in the collateral," title is indicative of 
certain rights that the debtor has to dispose of the 
goods. Hence, in MEI International, Inc. v. Schenkers 
International Forwarders, Inc.,         F. Supp.  , 1992 WL 




